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No. 8464 
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Filed May 311940 


IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 7160 


B. R. ACKER CO., INC. 

Plaintiff 


vs. 

F. T. MERRILL 
EDITH H. MERRILL 
RICHARD W. FREY, INC. 

RUDOLPH & WEST CO., INC. 
BOYTON E. MYERS 
GALLIHER & KLIMKIEWICZ, INC. 
HERBERT F. HARRISON 
BARBER & ROSS CO. 

Defendants 


COMPLAINT TO ENFORCE MECHANICS’ LIEN 

2. The defendants, F. T. Merrill and Edith H. Merrill, 
are the owners of Lot 31, in Square 1341, situated in the 
i District of Columbia, on which there is a building known 
as 2314 Forty-fourth Street, N. W., which building or resi¬ 
dence was constructed by the defendant Richard W. Frey, 
i Inc., as general contractor for the defendants, F. T. and 
i Edith H. Merrill. The plaintiff, a sub-contractor, on Jan¬ 
uary 17 and 18, 1940 did excavating for the said general 
contractor on the said lot which was necessary and requir¬ 
ed in the construction of the said building on the said lot 
at an agreed price, which amounted to a total of $184.75, 
the items being as follows: 
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January 17 

Shovel hire, 9 hours at $7-00 per hour_ $ 63.00 

Truck hire, 23 hours at $1.25 per hour„ 28.75 
January 18 

Shovel hire, 9 hours at $7.00 per hour_ 63.00 

Truck hire, 24 hours at $1.25 per hour_ 30.00 


$184.75| 

HUDSON, CREYKE & HUDSON 
By (Sgd.) Raymond M. Hudson 
Attorneys for Plaintiff 

2 AMENDED COMPLAINT 

2. The defendants, F. T. Merrill and Edith H. Merrill, 
are the owners of Lot 31, in Square 1341, situated in the 
District of Columbia, on which there is a building known 
as 2314 Forty-fourth Street, N. W., which building or res¬ 
idence was constructed by the defendant Richard W. Frey, 
Inc., as general contractor for the defendants, F. T. and 
Edith H. Merrill. The Plaintiff, a sub-contractor, on Jan] 
uary 17 and 18,1940 did excavating for the said gen] 

3 eral contractor on the said lot which was necessary 
and required in the construction of the said build¬ 
ing on the said lot at an agreed price, which amounted to 
a total of $184.75 the items being as follows: 

January 17 

Shovel hire, 9 hours at $7.00 per hour_ $ 63.00 

Truck hire, 23 hours at $1.25 per hour_ 28.75 
January 18 

Shovel hire, 9 hours at $7.00 per hour- 63.00 
Truck hire, 24 hours at $1.25 per hour_ 30.00 


$184.75 
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! That on January 16 or 17, 1940, before the plaintiff be¬ 
gan the above work, the defendant F. T. Merrill, assured 
the plaintiff that the above work would be paid for by him, 
that there was plenty of money still due and owing by the 
said defendant, F. T. Merrill to the defendant, Richard W. 
Frey, Inc., to pay all the bills and that if the plaintiff 
proceeded with the work, he, the said Merrill, would pay 
the plaintiff therefor. That after the said above men¬ 
tioned work was completed by the plaintiff, the said de¬ 
fendant, F. T. Merrill, stated that he would pay the said 
amout due the plaintiff, as there w’as plenty of money due 
the general contractor to pay all of the bills. 

HUDSON, CREYKE & HUDSON 
By (Sgd.) Raymond M. Hudson 
Attorneys for Plaintiff 

Let this be filed. 

(Sgd.) ALFRED A. WHEAT, 

Chief Justice. 

Sept. 27,1943 

4 Filed Mar 4 1942 

Civil Action No. 7160 

SECOND AMENDED COMPLAINT TO ENFORCE 
MECHANIC’S LIENS AND FOR PERSONAL 

JUDGMENT 

1. The plaintiff, B. R. Acker Co., Inc., a corporation 
created under the laws of the State of Delaware and doing 
business in the District of Columbia, sues the defendants, 
F. T. Merrill and Edith H. Merrill, citizens of the United 
States residing in the District of Columbia, Richard W. 
; Frey, Inc., a corporation doing business in the District of 
Columbia and the following who have filed mechanics’ lien 
notices against the premises Lot. 31, Square 1341, to wit: 


Rudolph & West Co., Inc., No. 20117 on February 29, 
1940 for $172.25 

Boyton E. Myers, No. 20155 on March 20, 1940 for 
$330.51 

Galliher & Klimziewicz, Inc., No. 20158 on March 20, 
1940 for $1,788.49 

Herbert T. Harrison No. 20159 on March 21, 1940 for 

$100.00 

Barber & Ross Co., No. 20167 on March 29, 1940 for 
$41.62 

O. R. Evans & Bro., Inc., No. 20199 on April 25, 1940 
for $112.05, which was paid by defendant Merrill 
and released October 17, 1940 as shown by the de¬ 
fendant Evans answer and the lien docket in this 
Court 

Charles L. Clay t/a Charles L. Clay Co., No. 20201 on 
May 1, 1940 for $230.00 

William A. Foltz, No. 20202 on May 2,1940 for $210.00 

Commercial Linoleum, Inc., No. 20213 on May 8, 1940 
for $140.00 

Darrell H. Vick, otherwise known as D. H. Vick, t/a 
Vick Tile Company, No. 20216 on May 11,1940 for 
$120.00, which was paid in full by defendant Mer¬ 
rill since the institution of this action and is no 
longer a lien 

The American Heating Engineering Co., Inc., No. 
20249 on May 21, 1940 for $707.00 

for that: 

Let this be filed 

(Sgd.) JAMES M. PROCTOR 
Justice 

« 

5 2. The defendant, F. T. Merrill and Edith H. 

Merrill, are the owners of Lot 31, Square 1341, sit¬ 
uated in the District of Columbia, on which there is a build¬ 
ing known as 2314 Forty-fourth Street, N. W., which build- 
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ing or residence was constructed by the defendant Richard 
W. Frey, Inc., as general contractor for the defendants, F. 
T. Merrill and Edith H. Merrill. The plaintiff, a sub-con¬ 
tractor, on January 17 and 18, 1940 did excavating for the 
! said general contractor on the said lot which was necessary 
and required in the construction of the said building on 
the said lot at an agreed price, which amounted to a total 
of $184.75, the items being as follows: 

January 17 

Shovel hire, 9 hours at $7.00 per hour_ $ 63.00 

Truck hire, 23 hours at $1.25 per hour„ 28.75 
January IS 

Shovel hire, 9 hours at $7.00 per hour_ 63.00 

Truck hire, 24 hours at $1.25 per hour... 30.00 


$184.75 

That on January 16 or 17, 1940, before the plaintiff be¬ 
gan the above work, the defendant, F. T. Merrill, agreed 
and promised the plaintiff that the above work, amounting 
to $184.75, would be paid for by him, and defendant F. T. 
Merrill stated that there was plenty of money still due and 
lowing by the said defendant F. T. Merrill to the defendant, 
Richard \V. Frey, Inc., to pay all the bills—that there was 
$2,000.00 still so due—and that if plaintiff proceeded with 
the work, he, the said Merrill, would pay the plaintiff there¬ 
for. That after completion the said defendant, F. T. Mer¬ 
rill, stated that he would pay the said amount due the 
plaintiff, as there was plenty of money due the general 
contractor to pay all the bills. 

• 

l 3. That thereafter on March 22, 1940 the plaintiff duly 
filed and recorded a notice of mechanic’s lien in the clerk’s 
office of this Court and delivered copies thereof to the de¬ 
fendants T. F. Merrill, Edith H. Merrill and Richard W. 
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Frey, Inc., which mechanic’s lien is in the following words 
and figures: 


6 “IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


No. 20160 

the 7th day of March, 1940 


B. R. Acker Co., 

217 Baltimore Ave., 

Takoma Park, Md. 

Claimant 

vs. 

F. T. Merrill and Edith H. Merrill, his wife 
Richard AV. Frey, Inc. 

NOTICE IS HEREBY GIVEN that we intend to hold a 
mechanic’s lien against the interest of F. T. Merrill and 
Richard W. Frey, Inc. and Edith H. Merrill, wife of F. T. 
Merrill, in 2314 Forty-fourth Street, N. W., which is lot 31, 
square 1341, situate in the District of Columbia and the 
building thereon for the sum of One Hundred Eighty-four 
and 75/100 Dollars ($184.75), with interest from January 
18, 1940, being amount due to us for labor upon and ma¬ 
terials (excavating work) furnished for the construction of 
said building under and by virtue of a contract with Rich¬ 
ard W. Frey, Inc. 

B. R. ACKER CO., INC. 

By J. A. Kennedy, Secretary 
B. R. Acker, President 
Claimant 

217 Balto. Ave., Takoma 
Park, Md.” 
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4. That at the time of the delivery of the mechanic's 
lien to the defendant F. T. Merrill, he admitted to the at- 
1 torneys for the Plaintiff that there was $2,000.00 still due 
and owing by him to the general contractor, Richard W. 
Frey, Inc., on the contract price for the construction and 
erection of the said building. Plaintiff is informed, be¬ 
lieves and charges that there was a larger sum then, and is 
! now, due and owing by the defendants F. T. Merrill and 
Edith H. Merrill, the owners, to the defendant Richard W. 
Frey, Inc., the general contractor. The building on the 
said lot was completed about March 1, 1940 and the two 
defendants Merrill moved into and took possession of the 
premises and are residing therein. 

i 5. The building contract between defendants Merrill 
and Richard W. Frey, Inc. did not provide for installment 
or for any payment until the completion of the job, but the 
defendants Merrill, in violation of the contract, in viola¬ 
tion of the statute, Code 1901, Sec. 1244, Code 1940, Title 
38, Sec. 108, and in violation of the rights of the 
7 plaintiff and other sub-contractors, made many 
large payments to the defendant Richard W. Frey, 
Inc., and the property is still subject to liens for the full 
amount of the contract price. The said contract is in the 
following words and figures, with the portions of the said 
contract which are written with pen or on the type-writer 
italicized by underscoring and the remainder of the con¬ 
tract being a printed form: 

“CONTRACT 

This contract made the 8th day of July in the year 
1939 by and between Mr. and Mrs. Frederick T. Merrill of 
I Washington, D. C. party of the first part (hereinafter des¬ 
ignated the Owner), and Richard W. Frey, Inc. of Wash- 
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ington, D. C. party of the second part (hereinafter desig¬ 
nated the contractor). 

Witnesseth that the Contractor being the party of the 
second part, in consideration of the covenants and agree¬ 
ments herein contained on the part of the Owner, being the 
party of the first part does covenant, promise and agree 
with said Owner in the manner following: 

1. The contractor shall perform and furnish under the 
direction and to the satisfaction of E. T. Jenkinson , Archi¬ 
tects, all the work and material included under the follow¬ 
ing branch headings of the specifications for a Two and 
one-lialf story brick and frame residence to be erected on 
4Ath Street, Washington, D. C. to wit: General specifica¬ 
tions and addenda to specifications, agreeable to the draw¬ 
ings and specifications prepared by said architect E. T. 
Jenkinso7i. 

2. And it is hereby mutually agreed between the par¬ 
ties hereto that the owner will pay to the contractor for 
said work the sum of Thirteen thousand, one hundred dol¬ 
lars ($13,100.00) subject to the additions or deductions on 
account of alterations that may be made in the said draw¬ 
ings or specifications; such sums shall be paid in 

8 current funds upon certificates of the Architect, 10 
percent to be retained from the amount of each cer¬ 
tificate, and to be paid within thirty days after the final 
completion of all work included in this contract, Completion 
date to be ninety working days from start of excavation. 

3. It is further mutually agreed between the parties 
hereto that no certificate given or payment made under 
this contract shall be conclusive evidence of the perform¬ 
ance of this contract, either wholly or in part, against any 
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claim of the owner and no payment shall be construed to 
be an acceptance of any defective work or material. 

4. And the said parties for themselves, their heirs, ex¬ 
ecutors, administrators or assigns, do hereby agree to the 
full performance of the covenants, promises and agree¬ 
ments herein contained and do hereby bind themselves, 
their heirs, executors, administrators or assigns each to 
the other firmly by these presents. 

IN WITNESS WHEREOF the parties of these presents 
have hereunto set their hands and seals the day and year 
above written. 

Note: This contract is subject to any credits or de¬ 
ductions as decided by architect or owner. _ 

(sgd) FREDERICK T. MERRILL Owner 
(sgd) RICHARD W. FREY Contractor” 
Witness: (sgd) EDGAR T. JENKINSON 

WHEREFORE, the plaintiff demands (1) that the 
plaintiff have a personal judgment against the defendants 
F. T. Merrill, Edith H. Merrill and Richard W. Frey, Inc. 
and each of them, in the sum of $184.75, with interest from 
January 18, 1940, (2) that the lien under the said mechan¬ 
ic’s lien notice be enforced upon, and sale made of, said 
Lot 31, Square 1341, being premises No. 2314 Forty-fourth 
Street, N. W. in the District of Columbia to satisfy the 
claim of the plaintiff in the sum of $184.75 with interest 
from January 18, 1940 and expenses, and the claims of 
such of the other lien claimants as may be proven, 
9 (3) that the Court appoint a special commissioner 

for that purpose and that he be empowered and au¬ 
thorized to sell and convey the said property and use the 
proceeds thereof to pay the said mechanic’s lien or liens 
and to make a report thereof to the Court, and (4) that the 
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plaintiff recover its costs, including an attorney’s fee for 
Hudson, Creyke & Hudson, its attorneys, from the defend¬ 
ants, F. T. Merrill and Edith H. Merrill, or payable out 
of the fund. 

HUDSON, CREYKE & HUDSON 
By (Sgd.) Raymond Hudson 
Attorneys for Plaintiff 
1343 H, N. W. 

No objection to filing this. 

(Sgd.) LEON M. SHINBERG, 

Attorney for American Heating Eng. 

Co., Inc. 

(Sgd.) JAMES E. SHIFFLETT by E. M. 

Attorney for Galleher & 

Klimkiewicz, Inc. 

(Sgd.) JOHN B. CULLEN by M. M. 

(Sgd.) JOHN H. MIDLEN by M. M. 

Attorney for Rudolph & West 
(Sgd.) Daniel Partridge, III 
Atty. for Def’s F. T. & 

Edith H. Merrill 

Copies have been delivered or mailed to all defendants 
or their attys on this 3/4/42. 

(Sgd.) RAYMOND M. HUDSON 

Filed Mar 19 1942 

10 JOINT AND SEVERAL ANSWER OF DEFEND¬ 
ANTS F. T. MERRILL AND EDITH H. MER¬ 
RILL TO SECOND AMENDED COMPLAINT 
AND TO CROSSCLAIM OF WILLIAM A. FOLTZ 

FIRST DEFENSE 

The Complaint fails to state a claim upon which relief 
can be granted. 
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SECOND DEFENSE 

1. The Defendants F. T. Merrill and Edith H. Merrill 
admit the allegations of paragraph 1 of the Second 

11 Amended Complaint. 

The Defendant 0. R. Evans & Bro., Inc., a cor¬ 
poration, was paid in full because of the fact that the said 
corporation made its contract for the furnishing of the la¬ 
bor and materials consisting of electrical fixtures, by vir¬ 
tue of which the said corporation filed its mechanics lien, 
direct with the Defendants Frederick T. Merrill and Edith 
If. Merrill who were therefore personally responsible for 
the payment of the sum due under said contract. The De¬ 
fendant Darrell H. Vick was paid because of the fact that 
a written guarantee of payment was given him by the De¬ 
fendant Frederick T. Merrill who therefore became pre- 
sonally responsible for the payment thereof. 

2. Said Defendants are the owners, as tenants by the 
entireties, of the property described in paragraph 2 of 
said Second Amended Complaint and the residence on the 
property was constructed by the Defendant Richard W. 
Frey, Inc., as general contractor for the Defendants F. T. 
Merrill and Edith H. Merrill. Said Defendants are with¬ 
out knowledge or information sufficient to form a belief as 
to the truth of the allegations in said paragraph regard¬ 
ing the Plaintiff’s status as a sub-contractor, the work done 
by it, or any agreement as to price between it and the 
general contractor. Said Defendants deny the remaining 
allegations of said paragraph. 

3. The Defendants admit the allegations of paragraph 
3 of the Complaint. 


4. On, to-wit, March 22, 1940 the Defendant F. T. Mer- 
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rill did tell the attorneys for Plaintiff words to the effect 
that the unpaid balance under the contract with the gen¬ 
eral contractor, Richard IV. Frey, Inc., was more than One 
Hundred Eighty-four and 75/100 Dollars ($184.75). but 
he was mistaken. The amount which would be due said 
general contractor but for the notices of mechanics lien 
filed and the asserted lien of the United States Govern¬ 
ment hereinafter mentioned, is, to-wit One Hundred Fifty- 
six and 52-100 ($156.52) Dollars. The building on 
12 said lot was substantially completed about Febru¬ 
ary 15, 1940, but was never fully completed by De¬ 
fendant Richard W. Frey, Inc. The Defendants F. T. and 
Edith H. Merrill did move in to the building on said lot and 
are now residing therein. Said Defendants deny the re¬ 
maining allegations of paragraph 4 of said Amended Com¬ 
plaint. 

5. Said Defendants Merrill say that the contract set 
forth in paragraph 5 of the Second Amended Complaint 
between the quotation marks therein was made by them 
with the general contractor Richard W. Frey, Inc.; and 
that it was a part of their contract with the said gen¬ 
eral contractor that progress payments should be made the 
general contractor as the work progressed, upon certifi¬ 
cates of the architect. Said Defendants deny the remain¬ 
ing allegations of said paragraph. 

6. Said Defendants deny all the allegations of said Sec¬ 
ond Amended Complaint inconsistent with the allegations 
of this Answer. 
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CROSS-CLAIM OF DEFENDANT 
WILLIAM A. FOLTZ 

FIRST DEFENSE 

The cross-claim of Defendant William A. Foltz filed in 
the above entitled cause fails to state a claim upon which 
relief can be granted. 

SECOND DEFENSE 

The Defendants F. T. and Edith H. Merrill say that the 
Defendant William A. Foltz on May 2, 1940 filed in the 
clerk’s office of the District Court of the United States for 
the District of Columbia a notice of his intention to hold 
a mechanics lien against the interest of said Defendants 
Merrill on Lot 31, Square 1341, improved by premises 3144 
44th Street, N. W. in the District of Columbia in the 
amount of Two Hundred Ten and no/100 Dollars ($210.00) 
for labor and materials furnished for the construc- 
13 tion of said building under and by virtue of a con¬ 
tract with Richard W. Frey, Inc. and served the 
same on Defendants Merrill on May 3, 1940; and that 
this same was the only notice of mechanics lien filed by 
the Defendant William A. Foltz. The Defendants Mer¬ 
rill are without sufficient information to form a belief as 
to the allegations of Defendant William A. Foltz in his 
cross-claim as to the correctness of his account for the 
work done on said construction. Defendants Merrill deny 
the remaining allegations in the cross-claim of Defendant 
William A. Foltz and deny those allegations inconsistent 
with the allegations of this answer. 

(Sgd.) DANIEL PARTRIDGE, III 


Daniel Partridge, III 


(Sgd.) CHARLES EFFINGER SMOOT 


Charles Effiinger Smoot 
Woodward Building 
Washington, D. C. 
Attorneys for Defendants 
F. T. and Edith Merrill 

Service of a copy of the foregoing Answer acknowledged 
this 17th day of March, A. D., 1942. 

HUDSON, CREYKE & HUDSON 
By (Sgd.) Raymond M. Hudson 

Attorneys for Plaintiff 
(Sgd.) JAMES E. SHIFFLETTE 


James E. Shifflette 
Attorney for Defendant 
Galliher & Klimkiewicz, Inc. 

14 ANSWER TO COMPLAINT TO ENFORCE 

MECHANIC’S LIEN 

Filed Jun 19 1940 

• 

5. Further answering said Complaint to Enforce Me¬ 
chanic’s Lien, and as a further basis of affirmative relief 
herein demanded, defendant, Rudolph & West Co., Inc., 
avers that it entered into a contract with Richard W. Frey 
for the furnishing and delivery of material known as hard- I 
ware in and about the construction of the dwelling house 
improving the said lot described by the plaintiff. Defend¬ 
ant attaches hereto and prays that it be read as a part 
hereof, as this defendant’s Exhibit A, a statement of the 
defendant’s account against said Richard W. Frey, for 
said materials used in and upon the improvements located 
on said lot described by the plaintiff, showing a balance of 
One Hundred Seventy-two Dollars and Twenty-five cents 
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($172.25) on which nothing has been paid, but the whole 
thereof with interest from February 14, 1940 is justly due 
and owing, and this amount is the fair and reasonable value 
of the materials supplied as aforesaid, -which sum defend¬ 
ant, Richard W. Frey, agreed to pay this defendant. 

This defendant says that by reason of the aforesaid it 
became, was and is entitled to a mechanic’s lien on the 
premises with improvements thereon known as 2314 

15 Forty-fourth Street, N. W., Washington, D. C.; and 
this defendant on, to wit, February 29, 1940 during 

the construction of said improvements on said lot, and/or 
within three months after the completion of the said im¬ 
provements or the abandonment of construction work 
thereon, duly filed a notice of intention to hold a mechanic’s 
lien as described aforesaid against the interest of Fred¬ 
erick T. Merrill and Edith Hall Merrill as owners, and de¬ 
fendant Richard W. Frey, as contractor, in the premises 
as described by the plaintiff, said notice of lien being at¬ 
tached hereto as a part hereof and marked this defendant’s 
Exhibit “B”. 

(Sgd.) JOHN H. MIDLEN 

Attorney for Defendant 
Rudolph & West Co., Inc. 

16 Filed Jun 19 1940 

DEFENDANT’S EXHIBIT “A” 

RUDOLPH & WEST COMPANY 
Hardware. 

605 R. I. Ave. N. E. 

Washington, D. C. 


Richard W. Frey 
1327 Otis St. N. W. 
City 
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Date Description Charges Credits Balance 

Merrill Job 


11-29-39 


27 

2 1-2x2 Mach Bolts : 


06. 



26 pc. 8x10 Glass 


2.30 



2 pc. 10x20 Glass 


.65 



5 lb. Putty Steel Frame 


.50 

3.51 

12-19 

To Furnishing Fin Hdwe 

135.00 



Hdwe for 4 extra doors 


7.50 

146.01 

2 

2 latches DB 1250 1-4 HT 

.80 

1.60 



2 pr hinges H L 7 in. 

1.10 

2.20 

149.81 

1-10-40 

32 pc. 233 shelf STD 192 ft 

.06 

11.52 



200 237 shelf supports 

.25 

4.17 



4 pr hinges 456 86 

.35 

1.40 



14 knobs 211-4 dy 12 

1.50 

1.75 



6 bar pulls to 2635 

2.00 

1.00 



18 wood knobs 11-4 

.05 

90 



4 Bullett Catches 

.10 

.40 



1 pc. Bronze Screen Wire 





30x96 20 sq. Ft. 

.06 1-2 

1.30 

172.25 

26 

1 Keg BD Com. Wire Nails 


3.65 

175.80 

2-14 

Cash 



3.65 172.25 


Filed Mar 5 1942 


17 ANSWER OF DEFENDANT, AMERICAN 
HEATING CO., INC., TO SECOND AMENDED 
COMPLAINT 

This defendant, by its attorney below named, for answer 
to the Second Amended Complaint, states as follows: 

1. That the allegations of paragraph one thereof, in¬ 
sofar as the notice filed by this defendant is concerned, are 
true; that it has no independent knowledge relative to the 
allegation contained in the rest of the Complaint, but be¬ 
lieves them to be true. 

WHEREFORE, this defendant joins with plaintiff in its 
prayers for relief. 

(Sgd.) LEON M. SHINBERG, 


Leon M. Shinberg 
Attorney for defendant, 
AMERICAN HEATING 
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ENGINEERING CO., 

INC., 

1331 G Street, N. W., 
Washington, D. C. 

Filed Mar 6 1942 

18 ANSWER OF GALLIHER & KLIMKIEWICZ, 
INC. TO SECOND AMENDED COMPLAINT TO 
ENFORCE MECHANIC’S LIEN AND FOR PER¬ 
SONAL JUDGMENT 

For answer to second amended complaint to enforce me¬ 
chanic’s lien and for personal judgment against defendant 
F. T. Merrill and Edith H. Merrill and Richard W. Frey, 
Inc., a corporation, defendant lienor, Galliher & Klimkie¬ 
wicz, Inc., states as follows: 

1. Defendant, Galliher & Klimkiewicz, Inc., a corpora¬ 
tion, admits that it has caused to be filed a notice of me¬ 
chanic’s lien against the property described in the com¬ 
plaint and owned by F. T. Merrill and Edith H. Merrill, 
in the sum of $1,788.49 together with interest from De¬ 
cember 1, 1939; that said lien notice was filed March 20, 
1940, being No. 20158 and contained in Mechanic’s Lien 
Liber 25 at page 78 of the lien docket of this Court. This 
defendant is advised that the other allegations contained 
in paragraph 1 of the complaint are substantially correct. 

2. This defendant says upon infonnation and belief 
and according to the record of ownership that the aver¬ 
ments of the ownership of the described property is true 
and correct and has personal knowledge that the improve¬ 
ments on the described property were constructed by de¬ 
fendant, Richard W. Frey, Inc., as general contractor for 
the defendants Merrill. Defendant further says upon in- 
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formation and belief that the further averments contained 
in paragraph 2 of the complaint relative to a contract or 
contracts entered into by and between the Richard W. 
Frey, Inc., as general contractor, and B. R. Acker Co., Inc. 
are correct; that said claim of $184.00 made by plaintiff 
in the complaint is the same claim alleged in the lien 
19 notice filed by plaintiff against the property of the 
defendants Merrill. This defendant has no knowl¬ 
edge of the additional averments contained in paragraph 
2 of the complaint. 

3. This defendant admits upon information and belief 
and the records of this Court that plaintiff on or about 
March 22, 1940, filed a notice of lien against the property 
of the defendants Merrill on the alleged obligation to 
plaintiff from Richard W. Frey, Inc. and/or the defend¬ 
ants Merrill. 

4. This defendant is advised and believes, and so be¬ 
lieving says, that it is a fact that the improvements on the 
described premises owned by the defendants Merrill were 
completed on or about March 1, 1940, and that the defend¬ 
ants Merrill moved in and upon said premises about Jan¬ 
uary 15, 1940, and have since occupied the same. This 
defendant has no knowledge of the further and additional 
averments contained in paragraph 4 of the complaint. 

5. This defendant avers that it is without sufficient 
knowledge or information to form any belief as to the 
truth of the averments of paragraph 5 of the second am¬ 
ended complaint, relative to the provisions of the certain 
contract referred to therein. This defendant does acknowl¬ 
edge and aver that the defendant, Richard W. Frey, Inc., 
a corporation, is justly indebted to it in the sum of $1,- 
788.49 for lumber, millwork and building materials furnish¬ 
ed and sold to the said Richard W. Frey, Inc. and deliv- 
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ered to the property owned by the defendants Merrill and 
used therein by the said Richard W. Frey, Inc. and the de¬ 
fendant owners, F. T. Merrill and Edith H. Merrill. This 
defendant is informed and believes, and believing avers 
that there is still due from F. T. Merrill and Edith H. Mer¬ 
rill on account of said defendants Merrill contract with the 
said Richard W. Frey, Inc. a substantial amount of money. 
Defendant further avers that whatever may be owing by 
defendants Merrill upon their contract with defendant 
Richard W. Frey, Inc. is in law entitled to be paid to this 
defendant on account of the obligation of the said Richard 
W. Frey, Inc. to this defendant and for which a no- 
20 tice of lien has heretofore been filed as alleged. 

WHEREFORE, the premises considered, defendant, 
Galliher & Klimkiewiez, Inc., a corporation, having fully 
answered the averments of the second amended complaint 
demands: 

1. That a lien be declared by this Honorable Court on 
the aforementioned and described premises belonging to 
F. T. Merrill and Edith H. Merrill as set forth more par¬ 
ticularly in the Bill of Complaint filed herein. 

2. That the lien allowed to this and other defendants 
by this Court be enforced by the sale of the improved 
premises to satisfy the claim of this Court in the sum of 
$1,788.49. 

3. That this defendant have a personal judgment 
against Richard W. Frey, Inc. for the balance that may 
be found due and owing this defendant from the said Rich¬ 
ard W. Frey, Inc., a corporation, after the sale of said 
premises and found to be due by the defendants Merrill 
to Richard W. Frey, Inc. 
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4. That the plaintiff’s demands No. 3 and No. 4 be al¬ 
lowed and this defendant adopts said prayers for its own 
particular benefits. 

(Sgd.) JAMES E. SHIFFLETTE, 


James E. Shifflette 
226 Woodward Building, 
Washington, D. C., 

Attorney for Galliher & 
Klimkiewicz, Inc. 

21 Filed Mar 10 1942 

ANSWER OF WILLIAM A. FOLTZ TO THE 
SECOND AMENDED COMPLAINT AND 
CROSS-CLAIM OF WILLIAM A. FOLTZ 
AGAINST F. T. MERRILL AND EDITH H. 
MERRILL 

1. This defendant admits the allegations of Paragraph 
1 of the complaint. 

2, 3 & 4. This defendant has not sufficient knowledge to 
admit or deny the allegations of Paragraphs 2, 3 and 4 of 
the complaint, except that the house was completed about 
March 1, 1940. 

5. This defendant admits the allegations of Paragraph 
5 of the complaint. 

CROSS CLAIM OF DEFENDANT WILLIAM A. FOLTZ 

This defendant states that about February 1, 1940 Rich¬ 
ard W. Frey told this defendant that defendants Merrill 
wanted someone to do some painting on the premises in¬ 
volved and for this defendant to see Merrill. This defend- 
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ant went to see defendant F. T. Merrill and the said Merrill 
employed this defendant to do said work and repairs on the 
premises and agreed and promised to pay this defendant 
for such work and material as was necessary. This de¬ 
fendant’s only agreement was with the defendants Mer¬ 
rill. 

This defendant’s account for such work is as follows, 
which was agreed to by the defendant Merrill: 

“Painting and papering Merrill house on 44th St. N. W. 
170 hrs. labor at 75 cents an hour... $127.50 
Material_ 47.50 $175.00 


20 per cent on labor and material 35.00 210.00 

Total_$210.00” 

This consisted of papering and painting two 
22 rooms and a short hall inside the house, and the 
brick and woodwork on the outside of the house. 

This defendant on May 2, 1940 filed in the clerk’s office 
a notice of mechanic’s lien on lot 31, square 1341, No. 
20202 in Lien Book 25, Page 101 in the sum of $210.00 with 
interest from February 17, 1940, and served same on de¬ 
fendants Merrill Mav 3. 1940. 

* 

Wherefore this defendant demands (1) that he be de¬ 
clared to have a mechanic’s lien on the premises lot 31, 
square 1341 in the amount of $210.00 with interest from 
February 17,1940, (2) personal judgment against F. T. and 
Edith H. Merrill for $210.00 with interest from February 
17, 1940, (3) an order be entered to sell the said lot 31, 
square 1341 to satisfy the said lien and (4) costs and ex¬ 
penses. 

(Sgd.) CARL A. MARSHALL 


Carl A. Marshall 
Attorney for William A. Foltz 
Investment Building 
Washington, D. C. 


Copies sent to Hudson, Creyke & Hudson 
Attorneys for Plaintiff and Daniel Partridge, 

3rd, Esq. Attorney for F. T. and 
Edith H. Merrill, March 9, 1942 

23 Filed Apr 22 1942 

PRAECIPE | 

IN THE I 

DISTRICT COURT OP THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

the 22 day of April, 1942 

Civil Action No. 7160 

B. R. Acker Co., Inc. 

vs. | 

F. T. Merrill, et als 

The Clerk of said Court will enter the appearance of 
Richard W. Frey, Inc., a corporation, which does not care 
to file an answer, in the above action. 

By (Sgd.) Richard W. Frey, 

President 

24 Filed Feb 19 1942 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 


Civil Action No. 7160 
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ACKER CO., INC. 

Plaintiff. 

vs. 

MERRILL ET AL. 

Defendant. 

PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 

Suit to enforce mechanics lien. Plaintiff sues for bal¬ 
ance due on excavation work, and claims oral agreement 
on part of property owner to pay him, in addition to claim 
against general contractor. Total amount of liens filed 
against the property is $4136.67, including tax lien of U. 
S. Govt. 

Defendant owners tender $156.92, amount claimed by 
them to be owing, at pretrail, (together with interest from 
Jan. 16,1940, amounting to approximately $20.00). 

STIPULATIONS: By agreement of counsel for the re¬ 
spective parties, present in Court, it is ordered that the 
subsequent course of this action shall be governed by the 
following stipulations, unless modified by the Court to pre¬ 
vent manifest injustice: 

Contract between F. T. Merrill & R. W. Frey, Inc., plans 
and specifications, identified by initials of the court, are 
admitted to be those upon which suit is based; and may 
be admitted without formal proof, subject to verification, 
and objections as to relevancy and materiality. 

Defendants admit oral contract between plaintiff and 
Frey for excavating in the amount of $184.75; that said 
work was performed and sum is now due by general con¬ 
tractor. 

Parties agree that R. W. Frey, Inc. does owe to U. S. 
the amount of taxes claimed in intervening petition, and 



that notice of levy was served upon defendant F. T. Mer- | 
rill, May 10,1940; but defendants do not admit claim of U. 
S. constitutes any lien against any fund owing by Merrills 
to the general contractor. 

At pretrial, counsel for defendants Merrill furnished to 
each defendant represented, a statement of account be- 
xween Merrills and general contractor, showing balance ow-1 
ing of $156.92 (which amount is tendered at pretrial, to¬ 
gether with interest from Jan. 16, 1940); however, if case 
is tried, counsel reserves the right to withdraw credit under, 
title, “Extras—Additional height” of $250.00, and to show 
that such item was covered by the general contract. 

Dated Feb. 19, 1942 

Attorneys authorized to act: 

R. M. HUDSON: ANDREW LIPSCOMB 

DAN PARTRIDGE III: J. E. SHIFFLETTE 

Plaintiff. 

(Sgd.) N. M. BAKER 
(Sgd.) J. E. SHIFFLETTE 
(Sgd.) DANIEL PARTRIDGE, III 
(Sgd.) BERNARD J. LONG 

Defendant. 

25 Filed Jun 24 1942 

STIPULATION 

It is hereby stipulated and agreed by the plaintiff and 
defendants in the above entitled cause, by their attorneys 
below named, that J. W. Barton is a duly qualified expert 
on the construction of driveways in the District of Colunoi- 
bia and their reasonable value; that in March of 1940 hie 
inspected the plans and specifications for the construction 
of a driveway to the residence of Frederick T. and Edith 
Hall Merrill on Lot 31 in Square 1341 in the District of 
Columbia under the contract of Mr. and Mrs. Frederick 'l?. 
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I Merrill and Richard W. Frey Inc. dated July 8, 1939, es¬ 
timated that the reasonable value of the construction of 
such a driveway plus forty-one square yards of additional 
driveway to that shown on said plans and specifications 
was Four Hundred Fifty Dollars ($450.00), entered into a 
contract with Frederick T. Merrill to construct such a 
driveway, fulfilled his contract and received the sum of 
Four Hundred Fifty Dollars ($450.00) in payment thereof; 
i that the said J. AY. Barton would further testify that the 
1 reasonable value, and cost to the owner, of the construc¬ 
tion of that portion of the driveway he constructed which 
was included in said plans and specifications for the said 
i Frederick T. Merrill, was Three Hundred Sixty-eight Dol¬ 
lars ($368.00); and that it will not be necessary for the 
defendants Frederick T. and Edith Hall Merrill to 
26 have the said J. W. Barton testify during the trial of 
the above entitled cause but this stipulation may be 
i used in place of his testimony to the same effect as if he 
i had appeared personally and testified to the subject mat¬ 
ter set forth herein. 

HUDSON, CREYKE & HUDSON 
By (Sgd.) Raymond M. Hudson 
Attorneys for Plaintiff 

(Sgd.) DANIEL PARTRIDGE III 

Attorney for Defendants Edith 
H. Merrill and F. T. Merrill 

Attorney for Defendant Richard 
F. Frey, Inc. 

(Sgd.) JOHN H. MIDLEN by J. B. Cullen 
Attorney for Defendant 
Rudolph & West Co., Inc. 

(Sgd.) CHARLES HENRY FLEMING 
Attorney for Defendant 
Boyton E. Myers 
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• 

(Sgd.) JAMES E. SHIFFLETTE 
Attorney for Defendant 
Galliher & Klimkwicz, Inc. 
(Sgd.) CHARLES J. BRANDT 

Attorney for Defendant 
Herbert F. Harrison 

(Sgd.) WARREN BROWNING 

Attorney for Defendant 
Barber & Ross Co. 

Attorney for Defendant 0. R. 
Evans & Bro., Inc. 

Attorney for Defendant 
Charles L. Clay T/A 

Attorney for Defendant 
Charles L. Clay Co. 

(Sgd.) CARL A. MARSHALL 

Attorney for Defendant 
William A. Foltz 
(Sgd.) N. MEYER BAKER 

Attorney for Defendant 
Commercial Linoleum, Inc. 

Attorney for Defendant Darrell 
H. Vick, otherwise known as D. 
H. Vick, trading as Vick Tile 
Company 

(Sgd.) LEON M. SHINBERG 

Attorney for Defendant 
American Heating Engineering 
Co., Inc. 

(Sgd.) BERNARD J. LONG 

Attorney for United States 
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Filed Mar 22 1940 


PLFF. NO. 12 


NOTICE OF MECHANICS’ LIEN 
IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

the 7th day of March, 1940 

No. 20160 


B. R. Acker Co., Inc., 217 Balto Ave., TK PK. Md. 

Claimant, 


vs. 

F. T. Merrill and Edith H. Merrill, his wife 
Richard W. Frey, Inc. 

Owner. 


Notice is Hereby Given that we intend to hold a mechan¬ 
ics’ lien against the interest of F. T. Merrill and Richard 
W. Frey, Inc. and Edith H. Merrill, wife of E. T. Merrill 
in 2341 Forty-fourth Street, N. W., which is lot 31, in 
Square 1341 situate in the District of Columbia and the 
building thereon for the sum of One Hundred Eighty-four 
and 75/100 Dollars ($184.75), with interest from January 
18, 1940, being amount due to us for labor upon and ma¬ 
terials (Excavation work) furnished for the construction 
of said building under and by virtue of a contract with 
Richard W. Frey, Inc. 

B. R. ACKER CO., INC. 


By (Sgd.) J. A. Kennedy 

Sec. 

By (Sgd.) B. R. Acker, President 

Claimant 

217 Baltimore Ave. TK. PK., Md. 
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28 
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Filed Mar 22 1940 
No. 20160 

MECHANICS’ LEIN 


B. R. Acker, Co., Inc. 

Claimant 


vs. 

F. T. Merrill 
Richard W. Frey, Inc, 

Owner 

L. B. 25 Page 80 Sq. 


Filed May 2 1940 
NOTICE OF LIEN 


No. 20,202 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


WILLIAM A. FOLTZ 

Claimant. 

vs. 

FREDERICK T. MERRILL & 

EDITH HALL MERRILL 

Owner. 

Notice is hereby given that I intend to hold a mechanics’ 
lien against the interest of FREDERICK T. MERRILL 
and EDITH HALL MERRILL in Lot 31—Square 1341, 
improved by premises 3144—44th St. N. W. situate in the 
City of Washington, in the District of Columbia, and the 
building thereon, for the sum of Two hundred ten and 
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no/100 dollars ($210.00), -with interest from February 17% 
1940, being the amount due to me for labor upon and ma¬ 
terials (painting and papering) furnished for the construc¬ 
tion of said building under and by virtue of a contract 
with Richard W. Frey. 

WILLIAM A. FOLTZ (SGD) 

Claimant. 

A TRUE COPY ATTEST: 

CHARLES E. STEWART, Clerk, 

By (Sgd.) C. B. COFLIN 
Deputy Clerk 

30 Filed Feb 29 1940 

PLFF. NO. 6 
NOTICE OF LIEN 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

No. 20117 

Rudolph & West Co., Inc., a corporation, 

Claimant 

605 Rhode Island Avenue, N. E. 

vs. 

Frederick T. Merrill and Edith Hall Merrill 

Owners. 

i Notice is hereby given that we intend to hold a mechan¬ 
ics 9 lien against the interst of Frederick T. Merrill, Edith 
Hall Merrill, and Richard W. Frey in Lot 31 in Square 
1341, property known as 2314 44th Street, N. W. situate in 
the City of Washington, in the District of Columbia, and 
the building thereon, for the sum of One Hundred Seventy- 
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two and 25/100 dollars ($172.25), with interest from Jan¬ 
uary 10, 1940, being the amount due to us for labor upoD 
and materials (hardware) furnished for the construction 
(repair) of said building under and by virtue of a contract 
with Richard W. Frey. 

RUDOLPH & WEST CO., INC. 

Claimant. 

By (Sgd.) John H. Midlen 

(Sgd.) JOHN H. MIDLEN 


John II. Midlen 
Attorney. 

900 Investment Building 
31 Filed Mar 15 1940 

PLFF NO. 3 
No. 20155 
IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

the 15 day of March, 1940 

(Sgd.) BAYTON E. MYERS 

709 Reese Court, Alexandria, Va. 

Claimant, 

vs. 

F. T. MERRILL AND 

EDITH HALL MERRILL, his wife 

Owners. 

Notice is Hereby Given that I intend to hold a mechanics * 
lien against the interest of F. T. Merrill and Edith Hall 
Merrill, his wife in that certain lot of ground situate in the 
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city of Washington, District of Columbia, known as 2314 
44th Street, N. W.; also known as lot No. 31 in Square 1341, 
of plot recorded in office of surveyor of District of Co¬ 
lumbia in Leber 108 at Folia 138, and being the same prop¬ 
erty as covered by deed recorded in DB Liber 7350 Folio 
488 situate in the District of Columbia and the building 
thereon for the sum of Three Hundred and Thirty Dollars 
and 51/100 Dollars (330.51), with interest from January 
16th, 1940, being amount due me for labor and materials 
(Plastering) furnished for the construction of said build¬ 
ing under and by virtue of a contract with Richard W. 
Frey, Inc., General Contractors. 

BAYTON E. MYERS 

Claimant. 


Amount of original contract_$725.00 

Amount paid_ 349.49 

Amount due_ 330.51 


Copy served: F. T. Merrill Owner, Richard W. Frey, Inc. 
General Contractor. 

(Sgd.) CHARLES HENRY FLEMING 

Charles Henry Fleming 
527 Investment Bldg., 

Washington, D. C. 

Attorney for Claimant 

32 Filed Mar 20 1940 


NOTICE OF LIEN 
PLFF NO. 4 
No. 20,158 
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DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


GALLIIIER & KLIMKIEWICZ, Inc., a corporation, 
1324—11th St. S. E. 

Claimant, 


vs. 


FREDERICK T. MERRILL and 

EDITH HALL MERRILL 

No. 2314—44th Street, N. W. Washington, D. C. 

Owners. 

Notice is hereby given that we intend to hold a mechan¬ 
ics’ lien against the interest of Frederick T. Merrill and 
Edith Hall Merrill in Lot No. 31, Square 1341, otherwise 
described as No. 2314—44th Street, Northwest, Washing¬ 
ton, District of Columbia, situate in the City of Washing¬ 
ton, in the District of Columbia, and the building thereon, 
for the sum of One Thousand Seven Hundred and Eighty 
Eight ($1,788.49) and 49/100 Dollars ($1,788.49), with in-1 
terest from December 1st, 1939, being amount due to claim¬ 
ant for materials ( to wut, Lumber, millwork & Building | 
materials) furnished for the construction of said building 
under and by virtue of a contract with RICHARD W. 
FREY, Inc. a corporation. 

GALLIHER & KLIMKIEWICZ, INC. 


By (Sgd.) James E. Shifflette 

Claimant. 
Atty. in fact. 

33 Filed Mar 211940 

NOTICE OF LIEN 


PLFF NO. 5 
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No. 20159 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Herbert T. Harrison 

Claimant. 

1616 Sligo Ave., Silver Spring, Md. 
vs. 

Frederick T. Merrill and Edith Hall Merrill 

Owners. 

Notice is hereby given that I intend to hold a mechanics’ 
lien against the interest of Frederick T. Merrill and his wife 
Edith Hall Merrill owners of lot 31 square 1341 known as 
premises 2314—44 St. N. W. situate in the City of Wash¬ 
ington, in the District of Columbia, and the building there¬ 
on, for the sum of one hundred dollars ($100.00), with in¬ 
terest from December 21, 1939, being the amount due to 
me for labor and materials (Slate roof, flashing, Gutter 
and Downspouts) furnished for the construction (repair) 
of said building under and by virtue of a contract with 
Richard W. Frey (1327 Otis Place N. W.) general Con¬ 
tractor for above named owners. 

(Sgd.) HERBERT T. HARRISON 

Claimant. 

(Sgd.) CHARLES J. BRANDT 
Attorney. 

Southern Building. 

34 Filed Mar 29 1940 

NOTICE OF MECHANICS’ LIEN 
PLFF NO. 2 


No. 20167 
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IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

the 29th day of March, 1940 


BARBER & ROSS COMPANY 


5th and V Sts., N. E., 
vs. 


Cl aim ant, 


FREDERICK T. and 
EDITH HALL MERRILL 
2314—44th Street, N. W. 

Owners. 

Notice is Hereby Given that we intend to hold a mechan¬ 
ics’ lien against the interest of F. P. and Edith H. Merrill 
in Lot 31 Square 1341, being premises 2314—44th St, N. 
W. situate in the District of Columbia and the building 
thereon for the sum of Forty-one and 62/100 Dollars 
($41.62), with interest from January 1st, 1940, being 
amount due to us for materials (Hardware) furnished for 
the construction of said building under and by virtue of 
a contract with Richard W. Frey, Inc. 

BARBER & ROSS COMPANY 

Claimant. 

By (Sgd.) Win. L. Browning 
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Filed Mar 29 1940 


PLFF NO. 2 
No. 20167 


MECHANICS’ LIEN 


36 
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BARBER & ROSS COMPANY 

Claimant 


vs. 

FREDERICK T. & 

EDITH HALL MERRILL 

Owner 


L. B. 25 Page 84 Sq. 1341 
Filed May 1 1940 
NOTICE OF LIEN 
PLFF NO. 14 


No. 20,201 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


CHARLES L. CLAY, 
t/a CHARLES L. CLAY CO., 

2207 Evarts St., N. E. Washington, D. C. 

Claimant. 


vs. 

FREDERICK T. MERRILL and 
EDITH HALL MERRILL 

Owners. 


Notice is hereby given that I intend to hold a mechanics’ 
lien against the interest of Frederick T. Merrill and Edith 
Hall Merrill, his wife, in that certain lot of ground situat¬ 
ed in the City of Washington, District of Columbia, known 
as 2314—44th St., N. W., also known as lot No. 31 in square 
1341 in plat recorded in the office of the Surveyor of the 
District of Columbia, same being improved by dwelling 
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house located thereon situate in the City of Washington, in 
the District of Columbia, and the building thereon, for the 
sum of Two Hundred Thirty and no/100 dollars ($230.00), 
with interest from February 16,1940, being the amount due 
to me for labor upon the materials (installing falgstone on 
porch and walks) furnished for the construction (repair) 
of said building under and by virtue of a contract with 
Richard W. Frey, Inc., general contractor. 

CHARLES L. CLAY CO. 

(Sgd.) CHARLES L. CLAY, President 

Claimant. 

t/a CHARLES L. CLAY CO. 
2207 Evarts St., N. E. 

(Sgd.) Ford E. Young, Jr. 

Attorney. 

Barrister Bldg. 

37 Filed May 8 1940 

NOTICE OF LIEN 
PLFF NO. 9 
No. 20213 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Commercial Linoleum Co., Inc. 
1109 9 St. N. W. 
a corporation 

Claimant. 


vs. 

Frederick T. and Edith H. Merrill 

Owners. 
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Notice is hereby given that we intend to hold a mechan¬ 
ics’ lien against the interest of Frederick T. and Edith H. 
Merrill in Lot 31 Square 1341 otherwise described as 2314 
44 St. N. W. Washington, Dist. of Columbia situate in the 
City of Washington, in the District of Columbia, and the 
building thereon, for the sum of One Hundred and Forty 
dollars ($140.00), with interest from January 8,1940, being 
the amount due to Claimant for labor and materials (to 
wit linoleum, materials and labor) furnished for the con¬ 
struction of said building under and by virtue of a con¬ 
tract with Richard W. Frey, Inc. a corporation. 

COMMERCIAL LINOLEUM CO. INC. 

Claimant. 

(Sgd.) N. Meyer Baker 
Attorney in fact. 

(Sgd.) N. Meyer Baker 
Attorney. 

1028 Munsey Bldg. 

38 Filed May 211940 

NOTICE OF LIEN 
PLFF NO. 11 
No. 20249 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

AMERICAN HEATING ENGINEERING 
COMPANY, INC., 
a body corporate, 

1005 New York Ave., N. W., Washington, D. C. 

Claimant. 
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vs. 

FREDERICK T. MERRILL & 

EDITH HALL MERRILL, 

2314—44th Street, N. W., Washington, D. C. 

Owner. 

Notice is hereby given that American Heating Engineer¬ 
ing Co., Inc. intends to hold a mechanics ’ lien against the 
interest of Frederick T. Merrill and Edith Hall Merrill, his 
wife, and/or anyone claiming under them in and to that 
certain lot of ground known at Lot 31, Square 1341, as per 
plat recorded in the office of the Surveyor for the District 
of Columbia in Liber 108 at folio 138, improved by dwelling 
house located thereon and known as 2314—44th Street, 
N. W., and being the same property as covered by deed re¬ 
corded in Deed Book Liber 7350, page 488 situate in the City 
of Washington, in the District of Columbia, and the building 
thereon, for the sum of Seven Hundred Seven & no/lOOths 
dollars ($707.00), with interest from March 1st, 1940, be¬ 
ing the amount due to it for labor upon and materials 
(plumbing work including both labor and materials) fur¬ 
nished for the construction of said building under and by 
virtue of a contract with Richard W. Frey, Inc., a corpora¬ 
tion, general contractor. 

AMERICAN HEATING ENGINEERING CO., INC. 

By (Sgd.) Albert P. Weigardt 

President 

Musgrave & Sightler 
By (Sgd.) S. B. Sightler, Jr. 

Attorneys. 

400 Southern Building 
Washington, D. C. 


• • 
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Filed Dec 11 1942 
PLFF NO. 15 
No. 7160 

Form of Building Contract as Adopted by the Cincinnati 
Chapter of The American Institute of Architects, 1897 

CONTRACTS 

This contract made the 8th day of July in the year 1939 
by and between Mr. and Mrs. Frederick T. Merrill of 
Washington, D. C. party of the first part (hereinafter des¬ 
ignated the Owner), and Richard W. Frey, Inc. of Wash¬ 
ington, D. C. party of the second part (hereinafter desig¬ 
nated the Contractor). 

Witnesseth that the Contractor being the party of the 
second part, in consideration of the covenants and agree¬ 
ments herein contained on the part of the Owner, being the 
party of the first part does covenant, promise and agree 
with said owner in the manner following: 

1. The contractor shall perform and furnish under the 
direction and to the satisfaction of E. T. Jenkinson Archi¬ 
tects, all the work and material included under the follow¬ 
ing branch headings of the specifications for a Two and 
one-half story brick and frame residence to be erected on 
44th Street, Washington, D. C. to wit: General specifica¬ 
tions and addenda to specifications, agreeable to the draw¬ 
ings and specifications prepared by said architect E. T. 
Jenkinson. 

2. And it is hereby mutually agreed between the parties 
hereto that the owner will pay to the contractor for said 
work the sum of Thirteen thousand, one hundred dollars. 
($13,100.00) subject to the additions or deductions on ac¬ 
count of alterations that may be made in the said drawings 
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or specifications; such sums shall be paid in current funds 
upon certificate of the Architect 10 per cent to be retained 
from the amount of each certificate, and to be paid within 
thirty da ys after the final completion of all work included 
7n ihli Contract Completion date to be ninety working days 
from start of excavation. 

3. It is further mutually agreed between the parties 

hereto that no certificate nr pa yment made under 

this contract shall be conclusive evidence of the perfor¬ 
mance of this contract, either wholly or in part^ against 
any claim of the owner and no payment shall be construed 
to be an acceptance of any defective work or material. 

4. And the said parties for themselves, their heirs, ex¬ 
ecutors, administrators or assigns, do hereby agree to the 
full performance of the covenants, promises and agree¬ 
ments herein contained and do hereby bind themselves, their 
heirs, executors, administrators or assigns each to the 
other firmly by these presents. 

IN WITNESS WHEREOF the parties of these presents 
have hereunto set their hands and seals the day and the 
year above written. 

Note: This contract is subject to any credits or de¬ 
ductions as decided by architect or owner. 

(Sgd.) FREDERICK T. MERRILL, Owner 
(Sgd.) RICHARD W. FREY, Contractor 

WITNESS: 

(Sgd.) EDGAR T. JENKINSON 

42 Filed Dec 11 1942 

ACKER vs. MERRILL ET AL 

Proposed Accounting with 
RICHARD W. FREY, INC. 
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1939 

July 8 th Contract price 
Extras 

Additional height 
Door into storage room 
Recreation room wainscote 
Recreation room furring 
Built up beams in recreation 
room 

Partitions etc. for addi¬ 
tional bedroom 
Wood grille in recreation 
room 

Cold water outlet storage 
Concrete floor storage 
Extra partition in basement 
Rough in bar sink 
Living room buzzer 
Linoleum tops 
Change in lavatory basin 
Storage in bath No. 2 
Reinstall mirror 
Raise dressing case 
Glass doors serving cabinet 
Broom closet 
Kitchen table 
Door for dog’s room 
Remove trees 
Bath door mirror 
Finish room in basement 
Furring walls in recreation 
room 

Closet in bedroom No. 1 
43 Water meter cabinet 


$13,100.00 

250.00 

14.00 

20.00 

7.30 

12.00 

75.00 


10.00 

5.00 

45.00 

28.00 

40.00 

15.00 

12.00 

2.50 

23.00 

1.00 

6.00 

8.00 

11.00 

10.00 

7.00 

10.00 

18.00 

18.00 

20.00 

30.00 

5!oft 
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Payments 

Sept. 11 Check No. 7 Certificate 


No. 1 (missing) 

$2,000.00 

Sept. 26 Check No. 9 Certificate 

No. 2 

2,100.00 

Oct. 13 Check No. 10 Certificate 

No. 3 

2,000.00 

Oct. 18 Check No. blank Certifi- 

cate No. 

500.00 

Nov. 16 Check No. 15 Certificate 

No. 5 

3,000.00 

Dec. 20 Check No. 21 Certificate 

No. 6 

2,200.00 

1940 

Jan. 19 Check No. D. E. Myers 

200.00 

Jan. 29 J. Cheatham 

13.07 

Jan. 29 

or 30 Troy Pierson 

7.13 

Jan. 30 Lonnie Johnson 

6.73 

Jan. 30 Clark Baker 

37.40 

Jan. 30 Glen Denway 

17.85 

Feb. 2 Clark Baker 

12.00 

Jan. 16 W. R. Minnix 

100.00 

Credits due Owner 

Range and refrigerator 

185.00 

Kitchen cabinets 

260.00 

Electrical fixture allowance 

70.00 

Driveway 

368.00 

Electric Power bills 

10.00 

Oil 

10.00 

Riser for steps 

20.00 

Wood floor maid’s room and 

sleepers 

25.00 

Linoleum maid’s bath 

10.00 

Maid’s room paint 

8.00 
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Garbage can not supplied 
(cost $6.00 plus $2.00 inst.) 
Shorter water line 
44 Areaway not supplied 

Repair bell system (Was * 
not hooked up properly. 
Paid. Geo. Elec. Co.) 

Two defective doors (Front 
& D. R. Warp crooked 
Galliher admits) 

Glass replaced two windows 
(broken when moved in) 
Trellace not supplied 
Est? 

Labor to clean up exterior 
2 men 5 days at $.40 per 
hour 

Damages for delay: 
(Excavation commenced 
July 12, 1940. 90 days 
was up Nov. 15,1940) 
Merrills moved in Jan. 

16, 1940. 

2 mos. rent of house 
in Alex, at $150.00 
2 mos. storage of 
furniture at $20.00 
2 mos. storage of car 
at $8.00 per mo. 

Balance to be tendered for 
deposit in Court 


8.00 

5.00 

35.60 

4.20 

35.00 

2.00 

7.00 

33.30 


300.00 

40.00 

16.00 

156.52 


$13,802.80 $13,802.80 
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45 Filed Dec 11 1942 

MERRILL NO. 1 

0. R. EVANS & BRO. INC. 

Lighting Fixtures and Art Bronzes 
1328 Eye Street, N. W. 

Washington, D. C. 

June 21st, 1939 

Mr. and Mrs. Fred T Merrill 
c/o Martinique Hotel., 

No. 1211—16th St., N. W. 

Washington,—D. C. 

Dear sir: 

We submit herewith for your consideration and approv¬ 
al our estimate to furnish and install, complete with elec¬ 
tric bulbs, lighting fixtures for your new home located on 
44th Street, N. W., which can be furnished for the total net 
sum of $95.88. 

For your information we are attaching hereto a schedule 
showing the location, type and quantity of the lighting 
fixtures, as well as the unit prices for each item. 

Trusting that our estimate will meet with your approv¬ 
al, and that -we may have your order, we are 

Very truly yours, 

0. R. EVANS & BRO. 

By (Sgd.) E. L. Evans. 

LCB/dm 


• • • 


4 G 

47 Filed Dec 11 1942 

MERRILL NO. 2 
COPY 


Dec. 11 


Dear Mr. Vick: 

I hereby guarantee you payment for the tile work in my 
house—2314 44th Street, for which you have a contract 
with the Richard F Frey Co. 

Yours sincerely, 

(Signed) FREDERICK T. MERRILL 
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Filed Dec. 11 1942 


MERRILL NO. 3 

February 21,1940 

American Heating Engineering Co. Inc. 

1005 New York Avenue, N. W. 

Washington, D. C. 


Gentlemen: 

In connection with the contract of the undersigned, rec¬ 
ord owners of real estate now in process of improvement 
at the Merrill Job, 2314—44th Street, N. W., Washington, 
D. C., with Richard W. Frey, as contractor, we are advis¬ 
ed by the said contractor of its contract with you for the 
furnishing and installing of plumbing equipment for the 
construction of said improvement. Also that said contract 
is in the sum of ONE THOUSAND TWO HUNDRED 
SEVEN AND NO/100 DOLLARS ($1207.00) and that one 
hundred percent (100 percent) of said has been completed 
and payment of FIVE HUNDRED AND NO/100 DOL¬ 
LARS ($500.00) has been made on the account to date. 

The purpose of this letter is to advise you that the un- 
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dersigned will become primarily liable and responsible for 
the cost and payment of the balance of the material and 
labor furnished under the contract and used on the im¬ 
provement together with all plumbing supplies and labor 
that may be furnished and delivered to the improvement 
for use therein that is not included in said contract, that 
is to say, all materials furnished that may be considered 
“extras” and not included in said contract. Orders for 
extras will not be accepted unless they are signed by Mr. 
and Mrs. 

That the consideration for this agreement is that the 
contractor Richard W. Frey relieve the undersigned from 
any liability for such payments made to you and that the 
agreement between the undersigned and Richard W. Frey, 
in so far as the contract price is concerned to be reduced 
by the amount of any such payments so made to you for 
materials furnished and going into the improvement. 

That upon the agreement of the said Richard W. Frey, 
to so deduct any such payments made direct to you, as 
indicated by his signature on this letter, the same will be¬ 
come a binding agreement between the parties. 

HUSBAND (unsigned) 

WIFE (unsigned) 

The above letter in all 
particulars agreed to by 
Richard W. Frey 
(unsigned) 

49 Filed Dec 11 1942 

MERRILL NO. 4 

: WILLIAM A. FOLTZ 

Painting, Decorating and Paper Hanging 

Box 195 

Fairfax, Va. Feb. 17, 1940 
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Richard W. Frey, 

1327 Otis Place, N. W., City. 

on 44th St. N. W. 
127.50 

47.50 175.00 

35.00 210.00 

$210.00 


Sent bill to Mr. Foltz 
8-20-40 addressed 
to 2019 14th St. N. W. 
at his request 
* S. 


Painting and papering Merrill house 
170 hrs. labor at .75 cents an hour 
Material 

20 per cent on labor and material 
Total 

Approved for payment 
R. W. Frey. 


Filed Dec 11 1942 
50 MERRILL NO. 5 

Certificate No. 2 Washington, D. C. 

To Frederick T. Merrill, Owner. 

This is to Certify, That under the terms of the contract, 

Commission No._Richard Frey, contractor, is entitled 

to 2nd payment amounting to Two Thousand and one hun¬ 
dred and no one hundredths Dollars ($2,100.00). 

This being the net sum due after deducting percentage. 

Provided that this Certificate or any payment made 
thereon shall not be construed as conclusive evidence of 
the performance of this contract either wholly or in part 
against any claim of the owner, and that no payment shall 
be construed as an acceptance of any defective work or 
material. 
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Original Amount of Contract 
Total Debits to Date 
Amount of this Certificate • 
Amount Previously certified 
Total Credits to date 


$2,100.00 

2,000.00 


$13,100.00 

$13,100.00 

$4,100.00 


Balance $9,000.00 

(Sgd.) E. T. JENKINSON 

Architect 

Received Payment in full as per amount of this Certifi¬ 
cate. 

RICHARD W. FREY, INC. 

Contractor. 

(Sgd.) R. W. Frey, Pres. 

Filed Dec 11 1942 
51 MERRILL NO. 6 

Certificate No. 3 Washington, D. C. 

To Frederick T. Merrill, Owner. 

This is to Certify, That under the terms of the Contract, 
Commission No. —, Richard Frey, contractor, is entitled 
to 3rd payment amounting to Two Thousand and no one 
hundredths Dollars ($2,000.00). 

This being the net sum due after deducting percentage. 

Provided that this Certificate or any payment made 
thereon shall not be construed as conclusive evidence of 
the performance of this contract either wholly or in part 
against any claim of the owner, and that no payment shall 
be construed as an acceptance of any defective work or 
material. 


-r-trT* 
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Original Amount of Contract 
Total Debits to Date 
Amount of this Certificate 
Amount Previously certified 
Total Credits to date 


$13,100.00 

$13,100.00 

$2,000.00 

4,100.00 

$6,100.00 


Balance $7,000.00 

(Sgd.) E. T. JENKINSON 

Architect 

Received payment in full as per amount of this Certifi¬ 
cate. 

RICHARD W. FREY, INC. 

Contractor. 

(Sgd.) R. W. Frey, Pres. 
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Filed Dec 11 1942 


MERRILL NO. 7 


Certificate No. 4 Washington, D. C. 

To Frederick T. Merrill, Owner. 

This is to Certify, That under the terms of the contract, 
Commission No. —, Richard Frey, contractor, is entitled 
to 4th payment amounting to Five hundred Dollars ($500.- 
00 ). 

This being the net sum due after deducting percentage. 

Provided that this Certificate or any payment made 
thereon shall not be construed as conclusive evidence of 
the performance of this contract either wholly or in part 
against any claim of the owner, and that no payment shall 
be construed as an acceptance of any defective work or ma¬ 
terial. 
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Original Amount of Contract 
Total Debits to Date 
Amount of this Certificate 
Amount Previously certified 
Total Credits to date 

Balance 


$500.00 

6,100.00 

$6,600.00 


$13,100.<X> 

$13,100.06 


I 

$6,500.00| 


(Sgd.) E. T. JENKINSON 

Architect 

Received Payment in full as per amount of this Certifi¬ 


cate. 

RICHARD W. FREY, INC. 

Contractor. 

(Sgd.) R. W. Frey, Pres. 


53 Filed Dec 11 1942 

MERRILL NO. 8 

Certificate No. 5 Washington, D. C. 

To Frederick T. Merrill, Owner. 

This is to Certify, That under the terms of the contract, 
Commission No. —, Richard Frey, contractor, is entitled 
to 5th payment amounting to Three thousand and no one 
hundredths Dollars ($3,000.00). 

This being the net sum due after deducting percentage. 

Provided that this certificate or any payment made 
thereon shall not be construed as conclusive evidence of 
the performance of this contract either wholly or in part 
against any claim of the owner, and that no payment shall 
be construed as an acceptance of any defective work or 
material. 
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Original Amount of Contract 
Total Debits to Date 
Amount of this Certificate 
Amount Previously certified 
Total Credits to date 


$3,000.00 

6,600.00 


$13,100.00 

$13,100.00 

$9,600.00 


Balance $3,500.00 

(Sgd.) E. T. JENKINSON 

Architect 
Nov. 15,1939. 

Received Payment in full as per amount of this Certifi¬ 
cate. 

RICHARD W. FREY, INC. 

Contractor. 

(Sgd.) R. W. Frey, Pres. 
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Filed Dec 11 1942 


MERRILL NO. 9 


Certificate No. 6 Washington, D. C. 

To Frederick T. Merrill, Owner. 

This is to Certify, That under the terms of the contract, 
Commission No. —, Richard Frey, contractor, is entitled 
to 6th payment amounting to Two thousand and two hun¬ 
dred and no one hundredths Dollars ($2,200.00). 

This being the net sum due after deducting percentage. 

Provided that this Certificate or any payment made 
thereon shall not be construed as conclusive evidence of 
the performance of this contract wholly or in part against 
any claim of the owner, and that no payment shall be con¬ 
strued as an acceptance of any defective work or material. 
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Original Amount of Contract 
Total Debits to Date 
Amount of this Certificate 
Amount Previously certified 
Total Credits to date 


$2,200.00 

9,600.00 


$13,100.00 

$13,100.00 

$11,800.00 


Balance $1,300.00 

(Sgd.) E. T. JENKINSON 

Architect 


Dec. 20,1939 

Received Payment in full as per amount of this Certifi¬ 
cate. (Sgd.) RICHARD W. FREY 

Contractor. 

55 Filed Dec 111942 

MERRILL NO. 10 


RICHARD W. FREY, INC. 

Builders — Contractors 
1327 Otis Place Northwest 
Washington, D. C. 

January 29, 1940 

Mr. F. T. Merrill 
2314 44th St., N. W. 

Washington, D. C. 

Dear Sir: 

Please pay to J. Cheathum the sum of Thirteen Dollars 
and Seven Cents ($13.07), to complete all labor on your 
job and so we will be able to secure a release for same. 

Weather conditions have held up all of our jobs now for 
some time, therefore we have to look to you for help on your 
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job. Also due to the fact that your job has been running 
overtime, we have to ask this favor. 


Thanking you, we remain 

Very truly yours, 

RICHARD W. FREY, INC. 

(Sgd.) Richard W. Frey 

Received payment Jan. 29,1940 
from E. T. Merrill. 

(Sgd.) J. Cheathum 


56 Filed Dec 11 1942 

MERRILL NO. 11 

RICHARD W. FREY, INC 
Builders — Contractors 
1327 Otis Place Northwest 
Washington, D. C. 
January 27, 1940 


Mr. F. T. Merrill 
2314 44th St., N. W. 

Washington, D. C. 

Dear Sir: 

Please pay to Lonnie Johnson the sum of Six Dollars 
and Seventy-three Cents, ($6.73), to complete all labor on 
your job and so we will be able to secure a release for 
same. 

Weather conditions having been bad for so long has held 
up all of our jobs, therefore we have to look to you for help 
on your job. Also due to the fact that your job has been 
running over time we have to ask this favor. 
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Thanking you, we remain 

Very truly yours, 

RICHARD W. FREY, INC. 

(Sgd.) Richard W. Frey 
President 


Paid in full Jan. 30, 1940. 
RWF/gf 

(Sgd.) Lonnie Johnson 


(Sgd.) Troy Pierson Pd. $7.13 
Jan. 30, 1940 
(Sgd) Tracey Robinsonl 


57 Filed Dec 11 1942 

MERRILL NO. 12 


RICHARD W. FREY, INC. 

Builders — Contractors 
1327 Otis Place Northwest 
Washington, D. C. 

January 27, 1940 
. 

Mr. F. T. Merrill 
2314 44th St., N. W. 

Washington, D. C. 

Dear Sir: 

Please pay to Troy Pierson the sum of Seven Dollars 
and Thirteen Cents, ($7.13), to complete all labor on youif 
job and so we wdll be able to secure a release for same. 

Weather conditions having been bad for so long has 
held up all of our jobs, therefore we have to look to you f o^ 
help on your job. Also due to the fact that your job has 
been running over time, w*e have to ask this favor. 
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Thanking you, we remain 

Very truly yours, 

RICHARD W. FREY INC. 

(Sgd.) Richard W. Frey 
President 

Paid Jan. 29 
RWF gf 

58 Filed Dec 11 1942 

MERRILL NO. 14 

Law Offices of 
JOHN COLGAN SHAW 
Investment Building 
Washington, D. C. 

April 24, 1940 


Mr. S. T. Merrill, 

1316 National Press Building, 

Washington, D. C. 

Dear Mr. Merrill: 

Enclosed herewith is a list furnished to me by Mr. Frey 
covering the bills payable on the house erected for you by 
the Richard W. Frey Co., Inc. 

I regret that there has been such a lapse of time since 
you requested this, due to the fact that Mr. Frey’s office 
is closed and has been closed for some time and it was 
impossible for him to get it up any sooner. 

It is my understanding that Mr. Frey will meet with you 
and the architect at your office on April 25, at four-thirty. 

Very truly yours, 

(Sgd.) JOHN COLGAN SHAW 


JSC :C 
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60 Filed Dec 11 1942 

PLFF NO. 15 

2:15 P. M. 

January 29, 1940 

F. T. Merrill 
2314 44th St. N. W. 

Wash. D. C. 

This is to authorize you to pay to the following: 
Carpenters: 

1. Glenn Demory, $17.85 — Paid. 

2. Clark Baker, $37.40 — Paid. 

3. Foley Demory, $7.65. 

4. W. W. Demory, $55.10. 

5. Floyd Demory, $24.43. 

Total—$142.43. 

which constitutes the amount due them for work performed 
on your job. Due to weather conditions I am unable to 
make this payment. 

RICHARD W. FERY, INC. 

(Sgd.) Richard W. Frey, Pres. 


62 Filed Jun 24 1942 

MEMORANDUM FOR THE CLERK 

Re: B. R. Acker Co., Inc. 
v. 

Merrill, et al. 


/ 



58 


Civil Action No. 7160 


Judgment for the Plaintiff. 

Refer to Auditor for definite ascertainment of amounts 
due. 


(Sgd.) McGuire 


McGUIRE, J. 


63 Filed Oct 21 1942 

Civil Action No. 7160 


IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


B. R. ACKER CO., INC. 

Plaintiff 

vs. 

F. T. MERRILL, ET AL 

Defendant 


FINDINGS OF FACT 

The Court, on the evidence admitted on the trial of the 
merits of the above cause, finds the following facts prov¬ 
en: 

1. That the defendants Frederick T. and Edith H. Mer¬ 
rill are and have been, since July 8, 1939, the owners of 
the premises lot 31, square 1341, situate in the District 
of Columbia on which there is a building known as 2314 
44th St., N. W. 

2. That the defendants Frederick T. and Edith H. Mer¬ 
rill, on July 8,1939, entered into a written agreement with 
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the defendant Richard W. Frey, Inc., a corporation, the 
general contractor, whereby the said defendant corporation 
agreed to provide all materials, perform all the work and 
labor necessary for the construction and erection of a build¬ 
ing on said premises. 

3. TW fltf^defefldant Richard W. Frey, Inc., and the 
defendants Frederick T. amfEditn Jti. Merrill,' with kn owl- 
edge that the sub-contractors, the lienors herein/ were not 
being paid, deviated from ‘ttrerterms of the said contra ct 
grid th e said defendants Frederick T. and Edith H. Merrill, 
the owners, made advance payments to the defendant 
Richard W. Frey, inc., the general contractor, g.nd failed 
to withhold in reserve 10 per cent thereof until 30 days 
ciftii the frt& redm pltiLiUirai ' id aooui ' t d ■ s everal of the lienors 
upon inquiry being made by tnem mat mere was sufficient 
monie s to p av their claims —this is December 1939 in viola¬ 
tion of the terms and conditions of the said contract and 
of the statute. 

4. That the following sub-contractors, being the plain¬ 
tiff and certain defendants, under the said contract between 
the owners and the general contractor each satisfactorily 

furnished materials, work and labor in and for the 
64 construction and erection of the said building of the 
fair and reasonable value of same as follows: 

(a) B. R. Acker Co., Inc., $184.75, with interest 
from January 18, 1940, until paid. 

(b) Rudolph & West Co., Inc., $172.25, with in¬ 
terest from January 10, 1940, until paid. 

(c) Boy ton E. Myers, $330.51, with interest 
from January 16, 1940, until paid. 

(d) Galliher & Klimziewicz, Inc., $1,788.49, with 
interest from December 1, 1939, until paid. 
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(e) Herbert F. Harrison, $100.00, with interest 
from December 21, 1939, until paid. 

(f) Barber & Boss Co., $41.62, with interest from 
January 1, 1940, until paid. 

(g) Charles L. Clay, trading as Charles L. Clay 
Co., $230.00, with interest from February 16, 1940, 
until paid. 

(h) William A. Foltz, $210.00, with interest 

I from February 17, 1940, until paid. 

(i) Commercial Linoleum Co., Inc., $140.00, with 
interest from January 8, 1940, until paid. 

(j) The American Heating Engineering Co., 
Inc., $707.00, with interest from March 1, 1940, un¬ 
til paid. 

5. That the said sub-contractors duly filed and recorded 
! their notices of liens in the offices of the Clerk of the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia within three months after the completion of the resi¬ 
dence, as required by Title 38, Section 102 of the 1940 Edit¬ 
ion of the District of Columbia Code and duly served the 
i same upon the defendants Merrill as required by Title 38, 
Section 105, of the said District of Columbia Code. 

(Sgd.) MATTHEW F. McGUIRE 

Justice 

1 65 CONCLUSIONS OF LAW 


On the facts found the Court’s Conclusions of Law are: 

1. That the plaintiff and each of the lienor defendants 
i are entitled to have established by decree of Court a suf¬ 
ficient and valid mechanic’s lien on the building on the lot 
described in the Findings of Fact in the following amounts 
for the plaintiff and each defendant lienor, and on failure 
1 of the defendants Frederick T. and Edith H. Merrill to pay 
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each of the said sums in full with interest and costs to the 
prospective lienors within a time to be fixed by the Court, 
that then the said building and lot be sold to satisfy the 
said liens in full as follows: 

(a) B. R. Acker Co., Inc., $184.75, with interest 
from January 18, 1949, until paid. 

(b) Rudolph & West Co., Inc., $172.25, with in¬ 
terest from January 10,1940, until paid. 

(c) Boyton E. Myers, $330.51, with interest 
from January 16, 1940, until paid. 

(d) Galliher & Klimiewicz, Inc., $1,788.49, with 
interest from December 1, 1939, until paid. 

(e) Herbert F. Harrison, $100.00, with interest 
from December 21, 1939, until paid. 

(f) Barber & Ross Co., $41.62, with interest from 
January 1,1940, until paid. 

(g) Charles L. Clay, trading as Charles L. Clay 
Co., $230.00, with interest from February 16, 1940, 
until paid. 

(h) William A. Foltz, $210.00, with interest from 
February 17,1940, until paid. 

(i) Commercial Linoleum Co., Inc., $140.00, with 
interest from January 8, 1940, until paid. 

(j) The American Heating and Engineering Co., 
Inc., $707.00, with interest from March 1, 1940, un¬ 
til paid. 

(Sgd.) MATTHEW F. McGUIRE 

Justice 
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Filed Oct 21 1942 


IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 
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BOOK 50 PAGE 380 
Civil Action No. 7160 
B. R. ACKER CO., INC. 

Plaintiff 

vs. 

F. T. MERRILL, ET ALS 

Defendants 


ORDER 

On consideration of all the evidence taken in open Court 
on the hearing of the above cause on the merits, it is by the 
Court this 21st day of October, 1942: 

ORDERED that there be, and is hereby established a 
valid and sufficient mechanic’s lien in favor of the plaintiff, 
B. R. Acker Co., Inc., and a valid and sufficient mechanic’s 
lien in favor of each of the following defendants: Ru¬ 
dolph & West, Inc., Boyton E. Myers, Galliher & Klim- 
kiewiczs, Inc., Herbert T. Harrison, Barber & Ross Co., 
Charles L. Clay t/a Charles L. Clay Co., William A. Foltz, 
Commercial Linoleum, Inc. and The American Heating En¬ 
gineering Co., Inc., on lot 31, square 1341, being 2341—44th 
Street, N. W., in the District of Columbia and improve¬ 
ments thereon, each of the said liens to be in such amount 
as is the fair and reasonable value, or if there was a con¬ 
tract, the contract price, of the materials, work and labor 
furnished and supplied by each of said lienors in the con¬ 
struction and erection of the improvements on the said lot 
31, square 1341, being 2314—44th Street, N. W., and this 
cause is referred to the auditor to take evidence and report 
to the Court what is the fair and reasonable value, or if 
there was a contract, then the contract price, of the materi¬ 
als, work and labor furnished and supplied by each lienor 
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in the construction and erection of the said improvements 
on the said lot. 

(Sgd.) MATTHEW F. McGUIRE 

Justice 


72 Filed Nov 30 1942 

DECREE AND JUDGMENT 

On consideration of all the evidence taken in open Court 
on the hearing of the above cause on the merits, the Find¬ 
ings of Fact and the Conclusions of Law, it is, by the Court 
this 30th day of November, 1942, ADJUDGED, ORDERED 
and DECREED: 

1. That there be, and are hereby established ten valid 
and sufficient mechanic’s liens on Lot 31, Square 1341, being 
2314 44th Street, N. W., in the District of Columbia, and 
improvements thereon, one in favor of the plaintiff, B. R. 
Acker Co., Inc., and one in favor of each of the nine lienor 
defendants named below, the amount of each lien with date 
from which interest begins being as follows: 

(a) B. R. Acker Co., Inc., lien for $184.75, with 
interest from January 18, 1940, until paid. 

(b) Rudolph & West Co., Inc., lien for $172.25, 
with interest from January 10, 1940, until paid. 

(c) Boyton E. Myers, lien for $330.51, with in¬ 
terest from January 16, 1940, until paid. 

(d) Galliher & Klimkiewicz, Inc., lien for $1,- 
788.49, with interest from February 1, 1940, until 
paid. 

(e) Herbert F. Harrison, lien for $100.00, with 
interest from December 21, 1939, until paid. 
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(f) Barber & Boss Co., lien for $41.62, with in¬ 
terest from January 1, 1940, until paid. 

(g) Charles L. Clay, trading as Charles L. Clay 
Co., lien for $230.00, with interest from February 

73 16, 1940, until paid. 

(h) William A. Foltz, lien for $210,000, with in¬ 
terest from February 17, 1940, until paid. 

(i) Commercial Linoleum Co., Inc., lien for 
$140.00, with interest from January 8, 1940, until 
paid. 

(j) The American Heating Engineering Co., 
Inc., lien for $707.00, with interest from March 1, 
1940, until paid. 

2. That in the event that the defendants Frederick T. 
and Edith H. Merrill fail to pay the amount of each and 
all of the aforesaid liens with interest from the date stated 
and costs within 20 days from the date of this decree, 
James E. ShifFlette and Leon M. Shinberg, who are hereby 
appointed trustees for the purpose, be and they are hereby 

i authorized and directed to sell at public auction to the high¬ 
est bidder in front of the premises, the said Lot 31, Square 
1341, being 2314 44th Street, N. W., in the District of Co¬ 
lumbia and the improvements thereon, after first adver¬ 
tising the time, place and terms of sale by three insertions 
for 10 days in some newspaper published in the District of 
i Columbia, the terms and conditions of sale to be as follows: 

One-third of the purchase price to be in cash and the bal¬ 
ance to be in two equal installments payable six and twelve 
months after date and secured by deed of trust on said 
property, or all cash, at the option of the purchaser; the 
trustees will report the sale to the Court for confirmation. 

3. That the liens of the United States of America for 
money due for taxes from Bichard W. Frey, Inc., are not 
against said Lot 31, Square 1341, or the improvements 
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thereon, and the liens mentioned in paragraphs 2 of this de¬ 
cree attaching to any funds due said Richard W. Frey, 
Inc., in the hands of the defendants Merrill amount to more 
than the amount of such funds and are prior to the said 
liens of the United States of America, consequently the 
United States of America has no lien on said funds. 
74 (Sgd.) MATTHEW F. McGUIRE 

Justice 

No objection: 

HUDSON, CREYKE & HUDSON 
By (Sgd.) Raymond M. Hudson 
Attorneys for Plaintiff 

(Sgd.) JOHN B. CULLEN 

Attorney for Defendant, Rudolph 
& West Co., Inc. 

(Sgd.) CHARLES H. FLEMING 

Attorney for Defendant Boyton E. Myers 

(Sgd.) JAMES E. SHIFFLETTE 

Attorney for Defendant Galliher & 

Klimkiewicz, Inc. 

(Sgd.) CHARLES J. BRANDT 

Attorney for Defendant Herbert F. Harrison 

(Sgd.) WARREN BROWNING 

Attorney for Barber & Ross, Co. 

FORD E. YOUNG, JR. 

Attorney for Defendant Charles L. Clay, 
t/a Charles L. Clay Co. 

(Sgd.) CARL A. MARSHALL 

Attorney for Defendant William A. Foltz 

(Sgd.) N. MEYER BAKER by J. E. B. 

Attorney for Defendant Commercial 
Linoleum Co., Inc. 





66 


(Sgd.) LEON M. SHINBERG 

Attorney for Defendant American Heating 
Engineering Co., Inc. 

(Sgd.) BERNARD J. LONG 

Attorney for United States 
No Objection As To Form. 

75 BOOK 52 PAGE 443 

No objection as to form, but we object to the substance 
of the decree, except the last paragraph thereof, and we 
also specifically object to the failure to include judgments 
against Richard W. Frey, Inc., in the decree and the in¬ 
clusion of interest in the amounts secured by the liens. 

(Sgd.) DANIEL PARTRIDGE, III, 

Attorney for Defendants Fred¬ 
erick T. and Edith Hall Merrill 

• • • 

82 Filed Dec 11 1942 

APPELLANTS ’ STATEMENT OF POINTS 

The appellants state that the points upon which they in¬ 
tend to rely on the appeal in this action are as follows: 

1. The Court erred in granting the Plf. and the Def. 
subcontractors Rudolph & West Co., Inc., Boyton E. My¬ 
ers, Galliher & Klimkiewiez, Inc., Herbert F. Harrison, 
Barber & Ross Co., Charles L. Clay, William A. Foltz, 
Commercial Linoleum Co., Inc., and the American Heating 
Engineering Co., Inc., and each of them, liens on the prop¬ 
erty of the Defs. Merrill for the claims, or any of them, of 
said Plf. and Defs. 
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2. The Court erred in granting the Plf. and the said 
Def. subcontractors, and each of them, liens on the proper¬ 
ty of the Defs. Merrill for interest on the claims, or any 
of them, of said Plf. and Defs. 

3. The Court erred in ordering the sale of the property 
of the Defs. Merrill. 

4. The Court erred in finding the facts and conclusions, 
and each of them, contained in paragraph numbered three 
(3) of the Court’s Findings of Fact. 

5. There was insufficient evidence to support the find¬ 
ings of fact in said paragraph numbered three (3), or any 
of them. 

83 6. The Court erred in failing to incorporate in the 

Court’s Findings of Fact and Conclusions of Law 
findings on each and all the facts in evidence material to 
the issues in the case. 

7. The Court erred in failing and refusing to incorpo¬ 
rate the Court’s holding that the Defs. Merrill acted in 
good faith and without any intention to defeat the Me¬ 
chanic’s Lien Statutes in the Court’s Findings of Fact and 
Conclusions of Law. 

8. The Court erred in its Conclusions of Law, and each 
of them. 

9. The Court erred in failing and refusing to hold that 
the lien of the Plf. and the Def. subcontractors only ex¬ 
tended to the amount due from the Plf. to the general con¬ 
tractor, the Def. Richard W. Frey, Inc. 

10. The Court erred in failing and refusing to hold that 
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the amount due the general contractor, the Def. Richard 
W. Frey, Inc., from the Defs. Merrill should be paid the 
Plf. and the Def. subcontractors and applied by them on 
account of their claims. 

11. The Court erred in failing and refusing to give 
judgments against the Def. Richard W. Frey, Inc. 

12. The Court erred in admitting expert testimony as 
to the percentage of completion of a house during construc¬ 
tion, and as to the percentage of completion of the house 
on the property of the Defs. Merrill. 

13. The Court erred in excluding testimony that it was 
understood between the general contractor Def. Richard 
W. Frey, Inc., and the owners, the Defs. Merrill, at the 
time of the execution of the contract of July 8, 1942, that 
progress payments would be made by the owners to the 
general contractor upon certificates of the architect. 

84 14. The Court erred in referring the cause to the 

auditor. 


(Sgd.) DANIEL PARTRIDGE, III 
(Sgd.) CHARLES EFFINGER SMOOT 
Attorneys for Defendants F. T. 
and Edith H. Merrill, American 
Security Bldg., Washington, 

D. C. 

Dated: December 11, 1942. 


• • • 
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96 Filed Jan 8 1943 
Approved (Sgd.) McGuire, J. 

APPELLEES’ STATEMENT OF PROCEEDINGS 

AND EVIDENCE 

Be it remembered that at the hearings in the above en¬ 
titled cause before Mr. Justice McGuire proceedings were 
had, evidence was given under oath and rulings were made 
by the Court as follows: 

Said cause came on for trial April 22, 1942, and the 
Court thereupon announced that he would refer the cause 
to the Auditor if there was an accounting involved. The 
plaintiff and defendant, lienors, stated they did not dis¬ 
pute the payments made by Merrill and they were not in a 
position to offer evidence as to some little "work that Mer¬ 
rill claimed that Richard W. Frey, Inc. had not completed. 
Counsel for the owners then stated that their position was 
that the lien of the Plf. and Defs. Rudolph & West Co., 
Inc., Boyton E. Myers, Galliher & Klimkiewicz, Inc., Har¬ 
rison, Barber & Ross Co., Clay, Foltz, Commercial Linole¬ 
um Co., Inc., and American Heating Engineering Co., Inc. 
said Plf. and said Defs., being hereinafter called tin* sub¬ 
contractors only extended to the amount due the general 
contractor from the owners; that therefore the question 
of the correct amount of the claims of the subcontractors 
was material as between them, but immaterial to the own¬ 
ers ; and that the owners had no objection to the amount of 
the claims of the subcontractors. The owners thereupon 
tendered the sum of Three Hundred and Thirty Dollars for 
deposit into Court for distribution among the sub- 

97 contractors and this tender was refused. But later 
when the decree was presented in July, counsel for 

owners states he had not agreed that the amounts were cor-1 
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rect and because of this statement the Court in the decree 
of 10-21-42 referred this action to the auditor. The Court 
and counsel for lienors had understood owner’s counsel at 
the trial to have agreed to the amounts of each lien. The 
'contract dated July 8, 1939, between the owners and the 
general contractor was then duly identified and admitted 
in evidence and marked Plf’s. Exhibit 15, and the plans 
and specifications referred to therein were admitted in evi¬ 
dence. 

The Notices of Mechanics’ Liens filed in the District 
Court by the subcontractors were thereupon offered and 
received in evidence and the plaintiff and subcontractors 
agreed, with no objection from the owners, that the 
amounts claimed therein were the correct amounts due for 
work, labor and materials furnished the general contractor 
and used in the construction of the improvements on the 
property. It was agreed by all counsel that the following 
payments had been made by Merrill: 


9-11-39 

Check to R. W. Frey, Inc. 

$2000.00 

9-26-39 

a 

2100.00 

10-13-39 

a 

2000.00 

10-18-39 

a 

500.00 

11-16-39 

a 

3000.00 

12-20-39 

u 

2200.00 

1-19-40 

Check to D. E. Meyers 

200.00 

1-27-40 

Order Lonnie Johmson 

6.73 

1-27-40 

Order to Troy Jierson 

7.13 

1-29-40 

Order to J. Cheateau 

13.07 

1-29-40 

Check to W. H. Winnix 

100.00 

1-30-40 

Check to Clark Butler 

37.40 

1-30-40 

Check to Glenn Dunway 

17.80 

2- 2-40 

Check to Clark Butler 

12.00 

Total 


$12,194.13 
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WILLIAM A. PATE, President of Plf., thereupon tes¬ 
tified as follows: 

That Plf. had done the excavating set forth in its Second 
Amended Complaint as contractor for the Defs. Merrill; 

that Def. F. T. Merrill in the presence of witness 
98 and a Mr. Kendrick, an employee of Plf. then in the 
army, overseas, had stated on Jan. 16, 1940, before 
the work began, ‘ 4 that he (Mr. Merrill) had some $2,000.00 
or $2,500.00 retained from Frey and that upon OK’d bills 
from Frey that he would be paid for his claim. (Merrill did 
not deny this statement.) That Plf. would not have done 
the excavating but for Merrill’s promise to pay. 

On cross-examination that Richard W. Frey, President 
of the general contractor, had first contracted him in re¬ 
gard to the work; that he had gone to see Mr. Merrill the 
next evening and started excavating the following day; 
and that he had done a number of other jobs for the gen¬ 
eral contractor. 

Plaintiff did not put Mr. Kendrick on the stand, nor was 
his deposition introduced in evidence as he was not avail¬ 
able for either. 

Def. FREDERICK T. MERRILL was then called to the 
stand by Plf. and testified as follows: 

That he was an employee of the State Department then 
residing at 2314—44th Street, N. W., in the house erected 
on the property; that he and Mrs. Merrill had entered into 
the contract then in evidence with the general contractor; 
that witness had on Oct. 17,1940, paid O. R. Evans & Bros., 
Inc., the amount due it for lighting fixtures for the house 
because its contract, being owners’ hlx. No. 1, duly identi¬ 
fied and admitted in evidence, had been direct with him; 
that he had after the institution of this action paid Dar¬ 
rell H. Vick, because he had personally guaranteed pay¬ 
ment of his bill. Thereupon, the written guarantee, being 
Defs. Merrill’s Ex. No. 2, was identified as a copy of the 
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original written guarantee and admitted in evidence with¬ 
out objection. 

90 Thereupon Edward G. Diener testified for Plf. as 
follows: 

That he was general manager for Def. Galliher & Klim- 
1 kiewicz, Inc., and a contracting estimator of ten years’ ex¬ 
perience; that his company contracted with the general 
contractor to furnish and actually furnished for the con¬ 
struction of the house on the property the lumber and mill- 
work for which there was a balance of $1,788.49 due; that 
about the last of October or the first few days in November 
' we stopped deliveries of materials for the job and E. T. 
Jenkinson, the architect, assured the witness at the job 
that Galliher & Klimkiewicz would certainly get their mon- 
1 ey and he stated that he himself knew Frey was involved 
financially because of other jobs, and that Merrill was con¬ 
scious of these facts and he was sure Merrill would pay 
witness’ company. We held up deliveries quite a bit and 
earlv in December 1939 Jenkinson came to witness’ office 
and again assured the witness that his company would get 
all their money; that shortly thereafter witness’ company 
received $474.21 on account about December 21, 1939; and 
that witness’ company had supplied the general contractor 
with lumber and milhvork on a number of other jobs and 
there was a number of other outstanding bills due witness’ 
company from the general contractor. 

Thereupon Def. BOYTON E. MYERS testified for Plf. 
as follows; 

That witness was the plastering contractor on the job 
and had done plastering work on the house for which there 
was a balance of $330.51 due; and that he had stopped 
work on the job on December 8,1939 before it was finished 
because of the uncertainty of his being paid, and Mr. Mer¬ 
rill told witness that he could rest assured that there was 
plenty of money on the job to pay everything and every- 
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body; therefore witness completed the plastering. 
100 Thereupon ALBERT E. MERGAND testified for 
Plf. as follows: 

That he was President of American Heating Engineer¬ 
ing Co., Inc., which had furnished the plumbing work for 
the house upon which there was a balance of $707.00 due; 
that the witness company on October 23, 1939, took out 
three permits, Plf. Ex. 21, for water, excavating, and water 
meter, on the plumbing work, thereafter beginning the 
work and completing a large portion of the work by No¬ 
vember 18. He was paid $500. Shortly thereafter, be¬ 
cause of not receiving any further payment, witness com¬ 
pany stopped work. Early in December, 1939, Mr. Merrill 
told witness that there was plenty of money to pay every¬ 
thing ; on which assurance witness company resumed work. 
That witness company prepared a letter, known as owner’s 
Ex. 3,2 and from some time in December until some time 
in February, 1940, tried to get the defendant Merrill to 
sign it. That he refused to sign this letter, but Mr. Merrill 
reiterated his former assurance of payment and that there 
was ample money out of which to pay everyone of the lien¬ 
ors; upon which assurance witness company resumed and 
completed its work on the job. 

Thereupon WILLIAM A. FOLTZ testified for Plf. as 
follows: 

That he was approached by Richard W. Frey about Feb. 
1,1940, and was given the information that Merrill wanted 
some painting done on the premises in question; that Frey 
told Foltz that he should call Merrill by telephone or go 
to see him regarding the work to be done. That thereupon 
Foltz called upon Merrill the next day and that Merrill in¬ 
formed him that he wanted the painting done and hired 
Foltz to do it and promised to pay Foltz for the work done. 

Foltz understood that he was being hired by Merrill to 
do the work. Foltz knew that Frey was in bad financial 
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circumstances and was unable to pay on his own 
101 account for work done. Foltz had no agreement 
with Frey but did have an agreement with Merrill. 
When Foltz’s work was finished on Feb. 17, 1940, Merrill 
refused to pay him. The amount of the bill was $210. The 
amount of the bill was never disputed. 

Foltz testified that before he started his work that Mer¬ 
rill told him that there was about $3,000 due the general 
contractor; on cross-examination witness testified that 
Thomas Burke, Esquire, had prepared his mechanics’ lien 
and he, Foltz, signed it. That he was referred to Attorn¬ 
ey Burke bv someone else and had not known him before, 
but after he learned about the suit filed by Mr. Hudson in 
behalf of Hudson’s client, B. R. Acker, Co., Inc. that he 
employed his present counsel, Carl A. Marshall, because 
Burke did not care to proceed to prosecute his claim. Wit¬ 
ness identified owner’s Ex. 4 admitted in evidence as a 
bill submitted by him. 

Foltz said that he would produce his books at the trial 
if anybody wanted them, but the trial closed on that day 
or the next, and nobody asked to see his books thereafter. 

Thereupon E. T. JENKINSON testified for Plf. as fol¬ 
lows : 

That he had practiced architecture for several years 
near the District of Columbia, for many years out west, 
and had been employed by the Defs. Merrill to perform 
the general duties of an architecture in connection with 
building the house on the property; that on July 1, 1939, 
he and Mr. Merrill met Richard W. Frey, President of 
Richard W. Frey, Inc., visited several residences he had 
built and were well pleased •with Mr. Frey’s work; that 
witness had issued his 1st certificate for payment of $2,- 
000.00 on the same form as that on which owner’s Exs. 5, 6, 
7, 8 and 9 were issued, Sept. 8, 1939, when the foundation 
walls of the house were completed to plate height and the 


first floor joists installed, his 2nd certificate, owner’s Ex. i 
3, duly identified and admitted in evidence, for pay- 
102 ment of $2,100.00, on Sept. 26, 1939, when the brick¬ 
work had been completed to rafter plate and rafters 
and studs were in place, his 3rd and 4th certificates, own¬ 
ers’ Exs. 6 and 7, duly identified and admitted in evidence, I 
for payment of $2,100.00 and $500.00 on Oct. 13, 1939, and 
Oct. 19, 1939, when metal work and slating roof areas had 
been completed, his 5th certificate, owners’ Ex. 8, duly iden¬ 
tified and admitted in evidence, for payment of $3000.00 
on Nov. 15, 1939, when the plumbing work had been rough¬ 
ed in, the plaster work was substantially completed and 
the interior millwork partially completed; that all of the 
aforementioned payments were made upon the issuance of 
the certificates; that after the 5th payment was made the 
work slackened and witness made several trips to Mr. 
Frey’s office and Mr. Frey always promised to speed the 
work and assured him everything would be completed all 
right; that witness always advised Mr. Merrill of Mr. 
Frey’s promises and assurances; that on Dec. 18,1939, Mr. 
Frey’s secretary phoned witness, asked for a certificate 
for $2,200.00, and agreed that some bills for material andj 
labor would be paid; that witness then phoned Mr. Merrill] 
told him of the request and conversation and they agree4 
to and did meet with Mr. Frey at Mr. Merrill’s office on 
the morning of Dec. 20,1939; that at this meeting Mr. Fre}’ 
brought some bills from subcontractors and he, and wit¬ 
ness, and Mr. Merrill, discussed the payment of these bills!. 
Upon Mr. Frey’s agreement to pay some of these bills, -witf- 
ness issued his certificate for _ $2200' and iMrU^Ierriirdre^ 
his check for this amount to Kichard W. Frey, Co., Inc. 
Frey then prepared checks which, he said were to some o f 
the subcontractors and put them in an envelope for mailing 
and gave t frenrtb Merrill, wHereupon Mr. Merrill gave hils 
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check for $2200 to Frey and mailed the envelopes 

103 which Frey had given him; that at n p time did Fre v 

represent to Merrill or to witness that he was paying* 

all of tKesubcontractors and at no time did Merrill say that 

he checked Frey’s bills or his recor ds to ascertain how' 

nTuch was due to subcontractors or whether or not thev had 

• 

been paid in full to date. Witness was asked by counsel 
for Defs. Merrill whether Messrs. Frey and Merrill had 
any understanding at the time the contract of July 8, 1942, 
v*as executed as to whether or not payments w'ere to be 
made during the progress of the work upon certificates of 
the architect. Objection v’as made by counsel for Plf. 
whereupon counsel for Defs. Merrill argued that Plf. was 
contending that the contract called for only one payment 
upon the completion of the v'ork and any ambiguity in the 
contract in this regard could be explained by parol evi¬ 
dence. The Court thereupon ruled that the contract w'as 
unambiguous and sustained Plf’s. objection w’hereupon 
counsel for Defs. tendered proof by the witness that it had 
been understood between the general contractor and the 
owners that progress payments w’ould be made by the own¬ 
ers to the general contractor upon certificates of the archi¬ 
tect. 

Thereupon Def. FREDERICK T. MERRILL testified 
for the owners as follow's: 

That witness had handled all the business transactions in 
connection with the construction or the improvements on 
the property for himself and Mrs. Merrill; that the ex¬ 
cavation for the house commenced July 12, 1939; that wit¬ 
ness left the city shortly thereafter and returned about 
Sept. 1, 1939, to find the footings in and the brickwork up 
about 10 feet; that he asked Mr. Jenkinson to press Mr. 
Frey to speed the work and from then until some time in 
December the w'ork progressed satisfactorily; that in De¬ 
cember the work lagged again and several of the subcon- 
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tractors approached him and complained that they were un¬ 
paid ; that he got in touch with Mr. Frey who assured wit- 
ness that all bills would be paid and the work finished but 
said that the general contractor could not be requir- 
104 ed to pay any of the workmen until they completed 
their contracts; that before he made the December 
20, 1939, payment he insisted that Mr. Frey give witness 
Mr. Frey’s checks in payment of some outstanding bills on 
the job, Mr. Frey gave witness checks which Mr. Frey said 
were in payment of some outstanding bills in envelopes 
and witness mailed the envelopes; that Mr. Frey then 
prom ised" witness^that Urn Irottsc-would be completed by 
Jan. 1, 1940; that on December 20, 1939, there still remain¬ 
ed to be done the following work: some carpentry, both 
interior and exterior; a substantial portion of the paint¬ 
ing, both interior and exterior; a large portion of the pap¬ 
ering work; finishing floors; finishing and installing light¬ 
ing fixtures; finishing and installing refrigerator and gas 
range; excavating and building driveway; building flag¬ 
stone work on the terrace; sodding; shrubbery; part of the 
plumbing fixtures had not been installed; some odds and 
ends. That witness and Mrs. Merrill moved into the house 
Jan. 16,1940, at which time there was still some work to be 
done in the library and basement, the driveway had not 
been built, the flagstone terrace, papering in bathrooms 
and the interior painting had not been completed and there 
was some odds and ends to be done. The witness testi¬ 
fied that he pai d each and everyone of the architect certifi- 
cates in lull toTiichard W. Frey, Inc., and did ndTTeserve 
or wiIiiJUolcUJbLe- 1 U-p er . c entum a ny Tjf jthem as^re'c mired "by" 
the contract. That witness had received the three letters 
from Richard W. Frey, Inc., dated Jan. 27, 1940, Jan. 29, 
1940, owners’ Exs. No. 10, 11 and 12, each duly identified 
and admitted in evidence, and had believed up until that 
time and at that time still believed that there was enough 
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money retained by the owners to pay all the bills for work, 
labor and materials furnished in the construction of the im¬ 
provements on the property and that the general contractor 
would complete the work and pay his bills; that the con¬ 
tracts of Plf. and Def. Foltz were with the general contrac¬ 
tor and not the owners; that witness had not promised any 
of the subcontractors except Darrell H. Vick that 
105 witness himself or Mrs. Merrill would pay their 
bills; that witness told anyone of the subcontractors 
who asked approximately how much money witness was re¬ 
taining under the contract and told Mr. Pate on January 
16, 1940, that he had some $1,500.00 retained, which was 
enough to pay Plf.; that at that time this statement was 
substantially correct as will be shown by the accounting, as 
bills were paid thereafter and credits accrued which reduc¬ 
ed the amount due the general contractor to the present bal¬ 
ance; that he first learned April 25, 1940, about amounts 
due each and all subcontractors who were unpaid by the 
general contractor when he received the letter from the 
attorney for the general contractor dated April 24, 1940, 
and the list of bills payable attached, both owner’s Ex. No. 
14 and both dulv identified and admitted in evidence; that 
witness first consulted counsel in February or March of 
1940; that later he went over an accounting of the amount 
due the general contractor from the owners with his attor¬ 
ney and was then advised that he was entitled to damages 
for delay in computing the amount due the general contrac¬ 
tor; that prior to that time he did not know that he was 
entitled to such damages; that he had made his living by 
teaching school, writing and working as an economist with 
the State Department and not as a lawyer and had not 
studied law; and that witness had done nothing with any 
intention of defeating any Mechanics’ Lien Statutes. 

Merrill was cross examined by Carl A. Marshall, attor¬ 
ney for Foltz, and stated that he knew Frey was in bad fi- 


nancial circumstances and admitted that he was .looking 
out for himself and thought the mechanics should look out 
for themselves. 

Thereupon N. NORMAN MAYER testified for Plf. over 
objection of counsel for the owners as follows: 

That he was Vice President and Treasurer of Bradley, 
Beall and Howard and had made construction loans secur¬ 
ed by deeds of trust in the District of Columbia for many 
years; that the practice in the District of Columbia 
106 was to pay out 20 per cent of loans when the first 
floor joists were laid, 25-30 per cent when the second 
floor joinsts were laid, 40-45 per cent when the building 
was under roof, plumbing roughed in and ready for plas¬ 
tering 65-70 per cent when the building had been plastered 
out and 75-80 per cent when the trim work and painting 
was complete. In answer to an hypothetical question based 
on the testimony of Mr. Merrill as to what work had been 
completed on Dec. 21, 1939, the witness testified that in his 
opinion the building was 75 per cent complete at that time. 

The trial was not reported and lasted until about 4:00 
P. M. April 23, 1942. At the end thereof the Court took 
the case under advisement and on June 24, 1942, gave the 
clerk a memo as follows: “Findings for the plaintiff. Ref¬ 
erence to auditor for definite ascertainment of the amounts 
due.” 

After the memorandum finding of June 24,1942, counsel 
for the subcontractors and the owners each submitted pro¬ 
posed decrees and proposed findings of fact and conclu¬ 
sions of law and a conference was held in chambers July , 
1942, after notice to all counsel. Thereafter the Court pass¬ 
ed the order and Findings & Conclusions of October 21, 
1942. Then counsel entered into the stipulation filed No¬ 
vember 30, 1942, and the amended findings, decree and[ 
judgment of November 30, 1942, were signed. 

On November 30 during a conference at the Judges 
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chambers counsel for the Merrills reminded the judge of 
his statement made at the July conference that Merrill 
had acted in “good faith.” The Judge thereupon told coun¬ 
sel that he used the term, “good faith” in a moral sense 
and not legal and that it was his judgment then and now 
that Merrill had acted in bad faith legally; and he re¬ 
affirmed that Merrill had not acted in good faith legally; 
and on his own suggestion the findings of fact, theretofore 
signed, were amended to confirm in accordance with his 
judgment regarding the legal bad faith of the Mer- 
107 rills. 

About December 11, 1942, on the plaintiff’s objec¬ 
tion to the tendered $1,000 supersidious bond at the Court’s 
suggestion in order to keep down the amount of the bond, 
the Merrills delivered to the trustees, Shinberg and Shif- 
flet, for the benefit of the lien holders, a policy of fire in¬ 
surance issued by the Automobile Insurance Company of 
Hartford Connecticut, No. 37932, dated December 1,1942, in 
the sum of $18,000, on the property involved with an ap¬ 
propriate rider, for the protection of the trustees and lien¬ 
ors as the rights might appear. 

Be it further remembered that the foregoing contains the 
substance of all the proceedings and evidence given in the 
above entitled cause material to the questions raised by 
the appeals of Defs. F. T. and Edith H. Merrill. 

(Sgd.) RAYMOND M. HUDSON 
(Sgd.) CHARLES HENRY FLEMING 
(Sgd.) LEON M. SHINBERG 

Attorneys for Appellees 

Receipt of a copy of the foregoing acknowledged this 8th 
day of January, 1943. 

(Sgd.) DANIEL PARTRIDGE, UH 
Attorney for Appellants 
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125 Filed Mar 12 1943 

MOTION TO CORRECT THE RECORD 

Now comes the Appellants, the Defendants F. T. and 
Edith H. Merrill, and move the Court to correct the record 
in the above entitled cause to make the statement of pro] 
ceedings and evidence conform to “Appellants’ Amended 
Statement of Proceedings and Evidence” filed herein, and 
to reconsider the approval of “Appellees’ Statement of 
Proceedings and Evidence” filed herein, upon the following 
grounds: 

1. That the Appellants’ Amended Statement of Pro¬ 
ceedings and Evidence truly discloses what occurred in the 
District Court. 

2. That Appellees’ Statement of Proceedings and Evi¬ 
dence omits material matters and incorrectly states materi¬ 
al matters. 

3. The grounds set forth in Appellants’ Objection tol 
Appellees’ Statement of Proceedings and Evidence filed 
herein January 29, 1943. 

4. Other reasons apparent of record. 

(Sgd.) DANIEL PARTRIDGE, HI 
(Sgd.) CHARLES EFFINGER SMOOT, 

American Security Bldg., Wash¬ 
ington, D. C., Attorneys for Ap¬ 
pellants, the Defendants, F. T. 
and Edith H. Merrill 
An oral hearing is requested. 
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126 Filed Mar 12 1943 

POINTS AND AUTHORITIES IN SUPPORT 
OF MOTION TO CORRECT THE RECORD 

1. Rule 75 (h) of the Federal Rules of Civil Procedure 
providing as follows gives ample authority for the grant¬ 
ing of this motion: 

“ ... If anything material to either party is omit¬ 
ted from the record on appeal by error or accident 
or is misstated therein, . . . the District Court, eith¬ 
er before or after the record is transmitted to the 
Appellant Court,... may direct that the omission or 
misstatement shall be corrected,....” 

2. The Defendants Merrill refer to their objections to 
Appellees’ Statement of Proceedings and Evidence and the 

1 affidavit of E. T. Jenkinson in support thereof, both filed 
herein January 29, 1943, and ask that these objections be 
1 considered as though they were set forth in full herein; and 
1 that said affidavit be considered as though it were attached 
hereto 

3. E. T. Jenkinson, a disinterested witness, has filed 
his solemn affidavit supporting Appellants’ recollection of 
his testimony in the lower court and no affidavit rebutting 
the same has been filed. It is respectfully submitted that 
this should not be disregarded. 

(Sgd.) DANIEL PARTRIDGE, IH 
(Sgd.) CHARLES EFFINGER SMOOT 

American Security Bldg., Wash¬ 
ington, D. C., Attorneys for Ap¬ 
pellants, the Defendants F. T. 
and Edith H. Merrill. 
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128 ORAL ARGUMENT ON APPELLANTS' 

MOTION TO CORRECT THE RECORD 

Washington, D. C., 

Friday, March 19, 1943 

Pursuant to notice theretofore, to-wit, on the 11th day of 
March, 1943, given to all known interested parties, the 
above-entitled matter came on for hearing at 11:30 o'clock 
a. m., Friday, March 19, 1943, in the District Court of the 
United States for the District of Columbia, in the conn: 
house in the City of Washington, 

BEFORE: 

HONORABLE MATTHEW F. McGUIRE, Associate 
Justice of the District Court of the United States for the 
District of Columbia; 

There were 

PRESENT: 

DANIEL PARTRIDGE, HI, ESQUIRE, in behalf of 
the Appellants; 

MESSRS. HUDSON, CREYKE & HUDSON, by RAY} 
MOND M. HUDSON, ESQUIRE, and CHARLES HEN} 
RY FLEMING, ESQUIRE, in behalf of the appel- 

129 lees. 

Thereupon the following proceedings and trans¬ 
actions were had: 
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PROCEEDINGS, TRANSACTIONS AND ARGUMENT 

THE CLERK OF THE COURT: Acker vs. Merrill. 

THE COURT: You may proceed. 

| MR. PARTRIDGE: If your Honor please, on behalf of 
the defendants Merrill, the principal argument that I am 
going to make this morning is that there are four major 
points that are not correctly set forth in the Statement of 
Proceedings and Evidence. 

The first one of these is the fact that the agreement as 
to the accounting between the Merrills and the principal 
contractor, Richard W. Frey, Inc., is not reflected in the 
Appellees ’ Statement of Proceedings and Evidence. 

Your Honor will remember that when we first came into 
Court with this case we had prepared an accounting as be¬ 
tween the general contractor and the owners, Merrill, and 
we presented the original of that accounting to your Honor, 
and your Honor was inclined to send the case to the Audi¬ 
tor, and the attorneys for my opponents argued that there 
was nothing in the way of an accounting that your Honor 
had to decide, and there in open Court, they agreed that 
that accounting was an accurate accounting as between 
Richard W. Frey, Inc., and the owners of the property and, 
acting on that agreement, there were a number of items 
about which no testimony was introduced by me at attorn¬ 
ey for the Merrills, and, as a matter of fact, at the last of 
the case, toward the last of the case, I had in my hand a 
sheaf of checks and vouchers to support this ac- 
130 counting between the parties, and I offered those 
checks and vouchers in evidence. At that time, upon 
the attorneys for my opponents in open Court reiterating 
the fact that there was no dispute as to this accounting be¬ 
tween the general contractor and the owners, those checks 
and vouchers which support the items of the accounting 
were not offered in evidence, nor were all the items in the 
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accounting, nor was testimony introduced as to all of the 
items in the accounting. 

Generally, the Appellees ’ Statement of Proceedings and 
Evidence does not reflect those facts. We note in there 
that the Statement of Proceedings and Evidence admits 
that the figures were made as reflected in the accounting. 
However, that accounting contained a credit to the gener¬ 
al contractor for a number of items of extras, which were 
performed in the construction of the house, and as a debit 
item a number of items of work that the general contractor 
failed to perform in connection with his contract and con¬ 
sequently, as the record stands now, it does not reflect any 
additional agreement of the defendants to the effect that 
that accounting was a correct one. 

The second major point in which the Appellees’ State¬ 
ment of Proceedings and Evidence fails to reflect the truth 
of what happened at the trial of this case is in failing to 
reflect your Honor’s finding of the good faith of the de¬ 
fendants Merrill. Your Honor will remember that after 
the evidence was in in this case—it was late in the after¬ 
noon— 

THE COURT: I indicated at that time that the good 
faith and credit of the Merrills was not in question, al¬ 
though the question came up in a discussion between coun¬ 
sel and the Court as to whether or not the Court 
131 was of the opinion that Merrill acted in bad faith. 

My answer is that, in answer to that, it was not in 
moral bad faith but legal bad faith on the part of the de¬ 
fendant. 

Now, as I understand the procedure in settling the rec¬ 
ord in a case of this kind, in the absence of a stenographic 
record, the recollection of the Court governs, only the Court 
can say that the Court -was prevented by counsel from in¬ 
dicating what the true state of the facts was at the time of 
trial; in other words, irrespective of the merits, or de- 
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merits, ultimately the matter comes down as to what the 
recollection of the Court was with respect to the evidence 
introduced, and with respect to the facts in this particular 
case, that is under Rule 75, of course, there is authority in 
the present case in Court of Appeals to that effect. 

1 do not know what counsel has in mind, or what counsel 
is now directing to the attention of the Court. It would be 
possible that the Court’s recollection of the evidence in 
this case is faulty and, therefore, suggest that the Court 
might possibly look into the matter once again to make 
sure, and to determine once again as to whether or not the 
Appellees’ suggested findings of fact by the Court are sus¬ 
tained by the evidence, which findings of fact the Court 
did approve as setting forth the Court’s recollection as to 
what transpired at the trial. Would that be satisfactory? 

MR. PARTRIDGE: Yes, sir; but with one thought in 
that respect, does your Honor mean the Appellees’ State¬ 
ment of Proceedings and Evidence instead of findings of 
fact? 

THE COURT: No, I mean simply this; that when 
it comes to recollection, in the absence of what tran- 
132 spired at a trial, obviously there has got to be a fi¬ 
nal decision by somebody, and that final decision is 
made by the Court. 

I made a final decision in this matter, and the final de¬ 
cision I made was the adoption by the Court of the sug¬ 
gested findings of fact which were submitted to the Court 
by the Appellees. 

Now comes counsel representing the Appellants and sug¬ 
gests by motion that that is not the true state, or could 
not possibly be the true state of the record. 

MR. PARTRIDGE: No, not that it could not be possi¬ 
ble, but is not. 

THE COURT: That disputes the true state of the rec¬ 
ord as you recollect it was. 
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Now, the matter has got to be resolved one way or the 
other. Obviously you cannot resolve it, and counsel for 
the Appellees cannot resolve it, and the final determina¬ 
tion is up to the Court. 

Now, I have resolved it to the best of my recollection, 
and I understand now that counsel comes in and makes a 
motion to correct the record, which is tantamount to say¬ 
ing that the Court’s recollection of the evidence is not cor¬ 
rect, either because of the fact that the Court was hazy in 
respect to the matter, or something else, and now I am as¬ 
suming that what you propose to do is to refresh the 
Court’s recollection, or attempt to refresh the Court’s rec¬ 
ollection. 

MR. PARTRIDGE: I wull attempt to. 

THE COURT: That there is nothing in the way of de¬ 
liberate suppression of facts on the part of the Court. 

MR. PARTRIDGE: No, sir. As stated in my 
133 statement of Points and Authorities in my motion, 
the Court has the power, up to the time the record 
goes up to the Court of Appeals, to correct the record and 
make it conform. 

THE COURT: Then what you are doing today by this 
motion is to suggest to the Court that perhaps, under the 
circumstances, the Court’s recollection of the factual pic¬ 
ture as presented at the trial is not correct and, therefore, 
refreshing the Court’s recollection from that aspect, you 
are suggesting that the Court change the record, or change 
the record to conform to that state of facts; in other words, 
the state of facts counsel is now addressing himself to ? 

MR. PARTRIDGE: Yes, sir. 

THE COURT: So, therefore, what you have already 
said is directed to ground 1 as truly disclosing what oc¬ 
curred in District Court and, 2, that Appellees’ Statement 
of Proceedings and Evidence omits material matters and 
incorrectly states material matters. 
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May I suggest to counsel that he now address himself 
to what in the Appellees’ Statement of Evidence he moves 
to amend with respect to the material matters as related 
in the Appellants’ motion, No. 2? 

MK. PARTRIDGE: Yes. sir. The first thing that is 
omitted—of course, this is all according to our recollection. 

THE COURT: I understand. 

MR. PARTRIDGE: Beginning with line 16 of Appel¬ 
lants’ Amended Statement of Proceedings and Evidence— 

MR. FLEMING: (Interposing:) Whose statement? 

MR. PARTRIDGE: Appellants’ Amended State- 
1 134 ment of Proceedings and Evidence. 

THE COURT: What is it, Mr. Partridge, you 
claim was omitted? 

MR. PARTRIDGE: The agreement of the defendants 
to the effect that the accounting that was presented to your 
Honor as between the general contractor and the owners 
was a correct account as between the general contractor 
and the owners. 

THE COURT: All right, and you claim it was, or was 
not? 

MR. PARTRIDGE: I claim that everyone in open Court 
agreed that that account was a correct accounting as be¬ 
tween the general contractor and the owners. 

THE COURT: All right; say that matter is resolved; 
what is the next one? 

MR. PARTRIDGE: The next one is the fact that in the 
Appellees’ Statement of Proceedings and Evidence the 
Court’s statement made during the argument, and also re¬ 
peated at the conference in chambers, to the effect that 
the Court felt that the Merrills were acting in good faith 
throughout the transaction is not included in Appellees’ 
Statement of Proceedings and Evidence. 

THE COURT: Now, you have in mind what I stated 
at that time? 
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MR. PARTRIDGE: Yes, sir. 

THE COURT: That obviously the Court said that if 
the Merrills were acting in perfect good faith, and by perl- 
fect good faith I mean perfect good faith from a legal point 
of view, that there would be no basis of finding by me. 

MR. PARTRIDGE: I would like to answer that when 
the time comes. 

135 THE COURT: On the other hand, I distinguishL 
ed between good faith in a mor al sense and g oocT 
faith in a legal sense, and 1 will explain "what I mean by 
that ior the record! 

My feeling is that the defendants Merrill did not sib 
down and deliberately scheme to deprive all these individ¬ 
uals of the value of their goods and merchandise, but Frey 
was unreliable, and I felt possibly here, he being placed iit 
a position of extremis by his difficulties with the generaji 
contractor, he did lull them into a sense of false security, 
and, as far as he was concerned, importuned them to go 
on with the work, and the remaining work for him, and 
that they would be paid. That is what I meant by a lac^t 
of legal good faith, which I think comes within the purview 
and the structure of the statute. 

MR. PARTRIDGE: When your Honor wants me to 
comment on this statement, I would like an opportunity 
of doing so. May I now? 

THE COURT: Yes. You may go ahead. I am merely 
indicating to you what was in my mind at the time tha: 
was said. 

MR. PARTRIDGE: My recollection, and there are no: 
many things in this life we are sure of, but I feel sure oi: 
this because it was, to my mind, the crux of this case, was 
that the first time your Honor made a distinction between 
moral and legal good faith was at the second conference 
in chambers, and that the first time that good faith was 
mentioned was at the end, or near the end, of the argu- 
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inent after the testimony had been presented, when your 
Honor said, without any previous doubt, or doubts, that 
you felt that the Merrills had acted in good faith 

136 throughout the transaction; and the second time 
good faith was mentioned was at the conference in 

your Honor’s chambers as we were all leaving, and Mr. 
Merrill and myself, and your Honor, and these gentlemen 
who represent my opponents, were standing up, when your 
Honor said that you felt the Merrills had acted in perfect 
good faith, and that the distinction between moral and legal 
good faith did not enter into the conversation until the 
third conference in chambers, not the second conference in 
'chambers, which were after both those statements. 

Now, insofar as the legal effect of your Honor’s state¬ 
ment is concerned, it may well be that this distinction be¬ 
tween moral and legal good faith might be a justification 
for your Honor’s decision, but that does not seem to me to 
be the point to argue before you at this time. 

THE COURT: That did not enter into the picture at all. 
As a matter of fact, I have here in my notes of the case this 
notation: “Merrills guilty of bad faith.” 

Now, Mr. Frey was unreliable, and he paid him on De¬ 
cember 31, 1939, and did not hold back ten percent, and the 
property was 90 percent complete on that day. That is my 
' notation in the notes I took at the time of this trial. 

You asked me in chambers, and I now reiterate what I 
' said, if I thought Merrill acted in bad faith. That is my 
recollection. You may not view it in the light of that term¬ 
inology, but in view of the discussion I assume you did, 
and I indicate to you now that I do not think Merrill was 
acting in bad faith to the extent of deliberately depriving 
these men of reimbursement of what they were entitled to; 
but you and I entered into the history of it, and you 

137 called my attention to one of the cases under the old 
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statute which came up and was decided by the Court 
in 1901. The name of that case escapes me now. 

MR. PARTRIDGE: It escapes me, too. 

THE COURT: And yet obviously, under the circum¬ 
stances, I couldn’t come to any other conclusion under the 
evidence before me that Mr. Merrill knew he had induced 
several of these individuals to go on and continue the work 
and everything would be as merry as a cow’s bell. I have 
reiterated to you that he said at that time he thought every¬ 
thing was coming out all right, and the effect was to lull 
these people into a sense of false security, "when he knew 
he was not keeping 10 percent back, as he was obliged to do 
under the contract between the general contractor and own¬ 
er, and on the 31 st of December, 1939, he paid a man, whom 
he had a very strong suspicion of wdth respect of his unre¬ 
liability, $2200. That is from my notes. 

MR. PARTRIDGE: Don’t forget, if your Honor please, 
that that payment of $2200 to Frey was made after Frey 
had made checks 'which he said, and that brings us to the 
second point and that is Jenkinson’s testimony, which he 
said were in payment of all outstanding material bills. 

Now, my opponents have it that what Jenkinson said 
was that those were only in payment of some, and I will 
reach that argument in the next step, but, continuing this 
good faith proposition, that payment was made after this 
conference with Frey, and there is no dispute about the 
fact that that conference took place, and no dispute about 
the fact that Merrill demanded at that time, at that 
138 conference, that Frey send checks to material men 
and sub-contractors, and Frey made out those checks 
and placed them in Merrill’s hands, and don’t forget also 
that it wasn’t until away after the work was completed that 
Merrill knew how T many bills were outstanding and unpaid 
on the job, and all the w*ay through, up until the time he 
finished the job— 
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THE COURT: (Interposing:) Let me refresh your 
recollection, and also place this in the record, that in the 
examination of Schoneberger—was that the electrical con¬ 
tractor—$125.00 he stopped work in December—I now read 
from my notes made by the Court at the trial—the reason 
was that he couldn’t find Merrill to get paid. He said that 
if the owner would guarantee payment he would continue, 
and Merrill called him and said “O.K.” and he never filed 
any claim. 

MR. PARTRIDGE: Schoneberger wasn’t a party to 
this action. 

THE COURT: No, but his testimony went in; it wasn’t 
objected to, and went in as part of the case. 

MR. PARTRIDGE. Yes, insofar as Jenkinson’s testi 
mony is concerned. 

THE COURT: Let me say this, if I may, without fur¬ 
ther interrupting counsel. 

MR. PARTRIDGE: Yes, sir; I don’t mind being inter¬ 
rupted at all. 

THE COURT: The American Heating engineer; they 
had a total contract of about $1105; some extras afterward 
totalling, well, there was a heater $80, and some odds and 
ends making a total of $1270, being made up of odds and 
ends, and the heater already mentioned. They received a 
payment of $500 in November, 1939, and, not being paid in 
the usual custom of business, they refused to in- 
139 stall fixtures. Merrill was called and was told why. 

He then gave this corporation assurance that there 
was plenty of money, and they asked him for a letter ask¬ 
ing that he back up his assurance with his signature, which 
he did not sign, and on that assurance they went ahead and 
before Christmas 95 Percent of the work was done. 

MR. PARTRIDGE: There are two answers to that, if 
the Court please. 

THE COURT: There is no answer to that. 
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MR. PARTRIDGE: Well, the principal answer to that 
is that Merrill really expected that all the work would be 
completed and that all of these contractors would be paid 
on completion of the job. 

THE COURT: I wasn’t addressing myself, Mr. Par¬ 
tridge, to what Mr. Merrill expected in his mind. I have 
to determine the effect of that assurance, and the effect of 
that act, it was positive by him, and the effect of that act 
which was positive by him in all respects to this situation 
on others in a like situation. 

MR. PARTRIDGE: Well, regardless of what the merits 
of the case are, what I am sure we all want to accomplish 
is having a Statement of Proceedings and Evidence which 
is in accord with the facts. 

THE COURT: Well, you have already addressed your¬ 
self to that with respect to allegation No. 1 in the Appel¬ 
lees’ statement of what happened, and being adopted by 
the Court; you have said that there is difficulty about the 
correct accounting, and No. 2 was addressed to the question 
of good faith. 

140 MR. PARTRIDGE: Yes, sir. 

THE COURT: And No. 3 is what? 

MR. PARTRIDGE: No. 3 is Mr. Jenkinson’s testi¬ 
mony. The version of Appellees is that Mr. Jenkinson in 
that conference that took place just before the $2200 pay¬ 
ment was made, said that at that conference he presented, 
and the bills for which he made out checks represented* 
some of the bills that were due then by the general con¬ 
tractor. 

I got a witness statement from Mr. Jenkinson before 
he took the stand, and in that witness statement he said 
that in that conference what Mr. Frey said was that those 
bills and those checks represented all of the sums that were 
due the subcontractors at that time, and also that he prom¬ 
ised to pay all of the bills. Mr. Jenkinson, when he took 
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the stand, according to my very distinct recollection, testi¬ 
fied to exactly the same thing, and Mr. Jenkinson, who is 
absolutely disinterested in the outcome of this case— 

THE COURT: (Interposing:) I wouldn’t say he was 
disinterested. 

MR. PARTRIDGE: He certainly is disinterested from 
a financial standpoint. 

THE COURT : He is disinterested from a standpoint of 
liability, but he definitely was practically the chief witness 
for the defendant. Don’t misunderstand me; I am not 
saying that his testimony was fabricated, but merely say 
that when he took the stand he took the stand as a witness 
for Mr. Merrill. Whether that is an interest in a strict 
sense I don’t know, but he was interested, but he had an 
interest. 

141 MR. PARTRIDGE: His affidavit is very positive 
and filed in support of my objection to Appellees’ 
Statement of Proceedings and Evidence of what Mr. Frey 
said was that these were checks to all the people to whom 
money was due at the time, and also very positive to the 
effect that Mr. Frey promised he would complete all the 
work and pay the contractors. 

THE COURT: When was the sixth certificate due ? Do 
you recall that? 

MR. PARTRIDGE: That was the $2200, your Honor? 

THE COURT: No, I am asking for the sixth certificate. 

MR. PARTRIDGE: That was the one of December 2, 
1939, for the $2200. 

THE COURT: Then this is my notation here; “Exam¬ 
ination by Mr. Partridge; after sixth certificate, Frey was 
apparently absconding; meeting held in Mr. Merrill’s of¬ 
fice.” So, at that date, he knew Jenkinson, the architect 
on the job, knew that Mr. Frey was absconding, and still 
later paid over to others of the subcontractors. 

MR. PARTRIDGE: I don’t recall about the apparently 
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absconding business, but I do recall that Jenkinson very 
positively testified that he and Mr. Merrill required Mr. 
Frey to make out checks before they would give him that 
$2200 for all of the bills then due and outstanding, and the 
Appellees’ Statement of Proceedings and Evidence says 
that they only required checks for some of the bills due 
and outstanding. 

THE COURT: “Jenkinson also states that Merrill 
wrote to him in November, and he was aware that there 
was something due in the latter part of that month; cross- 
examination of Mr. Shiflette,” he admitted he was 
142 supervisor of the job—well, go ahead. 

MR. PARTRIDGE: Then, if your Honor please, in 
the Appellees’ Statement of Proceedings and Evidence 
there is a statement about the insurance policy, which is 
not in accordance with the fact, and which is quite mis¬ 
leading. 

THE COURT: No, let me say with reference to this in¬ 
surance policy I am not concerned, either directly or in¬ 
directly, with that. No question of the insurance policy 
came up at the trial. 

MR. PARTRIDGE: No, sir. 

THE COURT: I am assuming that the matter of the 
insurance policy you are now referring to was the insur¬ 
ance policy taken out in connection with something in the 
nature of a supersedeas? 

MR. HUDSON: Supersedeas bond. 

THE COURT: I know nothing about it, and had noth¬ 
ing to do with it. It was something between you and op¬ 
posite Appellees. I am not a party to that and will not 
hear anything about that, either formally or informally; of- 
fically or unofficially. 

MR. PARTRIDGE: Your Honor has approved the Ap¬ 
pellees’ Statement of Proceedings and Evidence which 
gives the provisions of that insurance policy. 
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THE COURT: I am assuming that the provisions of 
the insurance policy were in the nature of an indemnity 
to indemnify the plaintiffs if Mr. Merrill suddenly be¬ 
came— 

MR. HUDSON: (Interposing:) The policy had not ar¬ 
rived and been received by the two trustees your Honor ap¬ 
pointed. 

143 THE COURT: And that doesn’t concern me. As 
a matter of fact, the Court of Appeals held, in my 
judgment, that is an arrangement between the parties just 
to indemnify the prevailing party in the lower court if 
there should be some inability on the part of the other 
party to meet the claim if the Court of Appeals should so 
hold” 

MR. HUDSON: That is correct. 

MR. PARTRIDGE: I don’t care whether the statement 
about the insurance goes out or stays in, but if it does stay 
in I think it should be in accordance with the facts. 

THE COURT: What are the facts? 

MR. PARTRIDGE: The facts are that the insurance 
policy not only insures against the house but insures 
against the contents, and in my Statement of Proceedings 
in Evidence I leave it out altogether and the Appellees put 
it in, but that was a statement that the insurance was 
against loss of property alone, so in my Amended Proceed¬ 
ings and Evidence I inserted the fact that it was insurance 
against the house and contents. 

THE COURT: I knew nothing about that, and I will 
say now, even when I saw it, knowing that it had nothing 
to do with the case, I paid no attention; but if you say now 
it was not in accordance with the facts I will strike it out, 
but it certainly doesn’t concern me, and doesn’t concern 
the Court of Appeals. The only thing the Court of Ap¬ 
peals is interested in is that the case is properly docketed 
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in that Court, and that is, before the ease goes to the Court 
of Appeals that the parties are protected. 

(Thereupon ensued a discussion between the Court and 
Counsel which, at the direction of Counsel for the 
144 Appellants was not recorded, following which this 
then occurred:) 

THE COURT: I will strike that because I paid no at¬ 
tention to it. 

MR. FLEMING: We are quite willing that you strike 
the paragraph out concerning the insurance policy. 

THE COURT: That may be done. 

Now, Mr. Partridge, by way of recapitulation, I under¬ 
stand now the first question you raise is with respect to 
the Appellees 7 version of what occurred at the trial and 
the accounting? 

MR. PARTRIDGE: Yes, sir. 

THE COURT: And No. 2 is with reference to the de¬ 
fendants 7 good faith; and No. 3 is with respect to the testi¬ 
mony of Jenkinson? 

MR. PARTRIDGE: Yes, sir. 

THE COURT: And with respect to the insurance ques¬ 
tion. 

MR. PARTRIDGE: There are a few little odds and 
ends I would like to mention. 

THE COURT: I will listen, but I don 7 t want you to go 
around and pick them up here and there. 

MR. PARTRIDGE: On page 3 of Appellees 7 Statement 
of Proceedings and Evidence there appears, in regard to 
William A Pate’s testimony, the statement that he, Mr. 
Merrill stated, that is, Mr. Pate stated Mr. Merrill stated 
as follows: “that he, Mr. Merrill, had some $2,000 or $2,- 
500 retained from Frey and that upon OK’d bills from 
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Frey that he would be paid for his claim. Merrill did not 
deny this statement/ ’ 

145 Now, my recollection is that Merrill testified, dur¬ 
ing his last appearance on the stand, that outside of 
the promise that he had made to the tile man and the agree¬ 
ment with the electrical contractor, he made no promises 
that he or Mrs. Merrill would pay any of the subcontrac¬ 
tor’s bills whatsoever, and the statement that Merrill did 
not deny that statement is not in accordance with that tes¬ 
timony. 

THE COURT: You mean it is your recollection of the 
testimony at the trial that Merrill never said to any sub¬ 
contractor that he would pay his bill if he went ahead. That 
was the gist of Pate’s testimony. 

MR. PARTRIDGE: Pate’s testimony? 

THE COURT: Was in substance that Merrill assured 
him that everything would be all right and went ahead, is 
that right? 

MR. PARTRIDGE: The way it is reported in the Ap¬ 
pellees’ Statement of Proceedings and Evidence is that up¬ 
on Merrill’s assurance that he would be paid for his claim, 
and then there is a statement that Merrill did not deny 
that statement, and my recollection is that Merrill denied 
quite forcibly that he had promised to pay, himself, any 
bills other than the two, the electrical contractor, and the 
tile man Darrell M. Vick. 

THE COURT: All right, what is the next one? 

MR. PARTRIDGE: The next one is page 3 where they 
say: 

“Plaintiff did not put Mr. Kendrick on the stand, nor 
was his deposition introduced in evidence, as he was not 
available for either.” 

No testimony that he was not available. 

THE COURT: That didn’t make any difference with 
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me one way or the other. 

146 MR. PARTRIDGE: No, sir, but it is in the state¬ 
ment. 

THE COURT: That may be stricken. 

MR. PARTRIDGE: Then will your Honor strike the 
words that “he was not available?” 

THE COURT: I will strike all reference with respect 
to that because I couldn’t draw any conclusions because 
of the fact he wasn’t present, and what difference does 
it make whether he was in the army or up in New York? 

MR. PARTRIDGE: I think it makes a difference if he 
were available and not called; then the presumption is that 
his testimony would have been adverse. 

THE COURT: I will strike all reference to Kendrick 
because I drew no presumption because he wasn’t called, 
or, if you don’t want it stricken, I will leave it as it is. 

MR. PARTRIDGE: The part I want stricken is the 
words that “he was not available for either” on page 3 of 
the Appellees’ Statement of Proceedings and Evidence? 

THE COURT: My ruling now is that it is not material, 
and if it is not material it is stricken out. 

MR. FLEMING: May I ask, does that refer to— 

THE COURT: (Interposing:) To anything and every¬ 
thing. 

MR. PARTRIDGE: I respectfully disagree with your 
Honor. 

THE COURT: I respectfully reaffirm my ruling. 

MR. PARTRIDGE: Then, if your Honor please, it 
seems to me that the version of William A. Foltz’s tes¬ 
timony as set forth in our version is the correct version. 

THE COURT: What is that? 

MR. PARTRIDGE: The testimony of William A. Foltz. 
It is on page 5 of Appellants’ statement. 

147 THE COURT: And what is that, in substance? 

MR. PARTRIDGE: Our version of his testimony 


is that he furnished paper and paint work on the house pur¬ 
suant to a contract with the owners on which there was 
$210 due; that Mr. Merrill had told witness that when he 
had finished his work he would get his full amount; that 
Mr. Merrill told him that there was some amount due the 
general contractor. In answer to a question as to what was 
—I was the one who asked that question, according to my 
recollection—that his reply was “I think he said about $3,- 
000.” He did not fix the date of that conversation. 

On cross examination he testified that he had signed his 
notice of lien claiming a lien under a contract with the gen¬ 
eral contractor and not the owners; that the notice of lien 
had been prepared by Thomas Burke, who was then his 
attorney, and later his present attorney, Raymond Hudson, 
had phoned him; he had gone to Mr. Hudson’s office and 
talked with him and Mr. Hudson had referred him to Carl 
A. Marshall, who had drawn witness’ answer to the instant 
suit; that he identified owners’ Exhibit No. 4, duly admit¬ 
ted in evidence, as a bill submitted by him; that he kept 
books for income tax purposes and made his entries on a 
page marked “Merrill Job” at the top. Witness said he 
w r ould produce his books at the trial but did not do so al¬ 
though the trial was still in progress the day after he tes¬ 
tified. 

THE COURT: What difference would that make, 
whether he produced the books or not? The claim was 
$ 210 . 

MR. PARTRIDGE: Yes, sir, but he was claiming he 
Avas a party in this action. 

148 THE COURT: How is that? 

MR. PARTRIDGE: That is, he was claiming he 
had a contract direct with Mr. Merrill, you will remember. 

THE COURT: The testimony was the contractor Frey 
called Merrill: Merrill later showed him what he, Merrill, 
wanted done, and he did it. Merrill asked him to make out 
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his bill, to get it O.K.’d by Frey, but he refused to pay 
until the job was finished. Later Merrill refused to pay 
until the whole job was finished. He told him that there 
was plenty of money left; he said about $3,000, to finish 
the job. On the 2nd of January, 1940, a week after he 
started work, he knew Merrill did not pay Foltz. I have 
it here. That is the Court reading from his notes taken at 
the trial with respect to the witness Foltz. 

MR. FLEMING: Then may I ask the Court, is it in the 
ruling of the Court to Strike this paragraph and substi¬ 
tute the Court’s minutes? 

THE COURT: I do not believe it is necessary, and I 
did not suggest at the time, and I do not suggest now, that 
the paragraph be verbatim of what the Court took down 
in his notes at the trial. My recollection is that the para¬ 
graph states in substance what the Court has now just read 
from his notes. Am I correct in that assumption? 

MR. FLEMING: You are correct, sir. We just wanted 
to be clear as to your Honor’s ruling. 

MR. PARTRIDGE: Then on page 9 of our Amended 
Statement of Proceedings and Evidence, that is, Appel¬ 
lants ’ Amended Statement of Proceedings and Evidence, at 
the bottom of the page, this portion of Mr. Merrill’s 
149 testimony is left out of Appellees’ Statement: “that 
he first knew all the persons who were unpaid by 
the general contractor.” 

MR. FLEMING: What number is that? 

MR. PARTRIDGE: That is page 9, but it is beginning 
with line 30, and lines 1 and 2 on page 10. 

MR. FLEMING: On page 9? 

MR. PARTRIDGE: Pages 9 and 10, bottom of page 9 
and top of page 10: “and how much was due them about 
April 25, 1940,” and then it goes on to say, “when he re¬ 
ceived the letter” from Mr. Frey’s attorney, and down 
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here on line 6, “and was shocked to find that so many and 
so much were unpaid;” lines 6 and 7. 

Now, my recollection of the testimony was I asked the 
question myself as to what his recollection was when he re¬ 
ceived that letter of April 25, 1940, showing how much 
was unpaid on the job, and he said that he was shocked to 
find out that so many were unpaid, and my recollection of 
his actual words is that he was shocked. 

THE COURT: I am not going into that, as to the state¬ 
ment whether he was shocked, or upset. 

MR. PARTRIDGE: The point is, however, that the Ap¬ 
pellees’ Statement of Proceedings and Evidence leaves that 
statement out of the record, and it seems to me it was ma¬ 
terial. 

THE COURT: What does the Appellees’ statement 
say? 

MR. PARTRIDGE: It doesn’t say anything about— 
well, let’s see 

THE COURT: That isn’t the way I have it. The way 
I have it is, with respect to that situation, the elec- 
150 trical contractor Shinberg, whose bill was $125, 
started to work in September but couldn’t find the 
builder to get his pay. The architect called and said if the 
owner guaranteed payment he would continue. Mr. Merrill 
then called him and said “O.K.” but never verified it in 
writing, so, thereafter, still in December of 1939, he should 
have been, and presumably was, on notice that Frey was 
bad. 

Now, as I understand it, Mr. Partridge, all I have to 
do under the rule is to merely state what my recollection 
of the evidence was, no reporter being present at the trial, 
and not being taken down by a reporter, and my recollec¬ 
tion entirely differs with yours in that respect. My recol¬ 
lection of the whole matter is that as early as September, 
1939, Merrill knew, and knew not only from one but sev- 
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eral sources, that Frey was not good, and knew, reading 
from my notes, “from a credit point of view.” Cross ex¬ 
amination by Mr. Hudson of the defendant Merrill, he 
was told to keep more out in December or January; knew 
other sub-contractors were not paid, and yet he paid Fray, 
or Frey, whatever his name was, on December 20th. 

Mil. PARTRIDGE: This is just a statement of what 
Mr. Merrill’s testimony was, not a finding of fact? 

THE COURT: I have his testimony here, taken down 
in black and white. 

MR. PARTRIDGE: Mr. Merrill’s testimony? 

THE COURT: Mr. Merrill’s testimony. 

MR. PARTRIDGE: I thought that was the electrical 
contractor’s testimony. 

151 THE COURT: I gave you the electrical contrac¬ 
tor’s testimony, that he stopped work in Septem¬ 
ber, couldn’t find the owner to get his pay, and Merrill then 
called him and said, “O.K.” The man never filed any lien. 

That is the statement of the electrical contractor on cross 
examination by this counsel whose name escapes me now. 

MR HUDSON: Marshall. 

THE COURT: Mr. Marshall, I am informed by coun¬ 
sel ; by Mr. Marshall; he categorically stated that he knew 
Frey was bad from a credit point of view, and he told to 
keep more out in December or January, and that he knew 
the other sub-contractors were not paid. 

MR. PARTRIDGE: Do those notes indicate when he 
found that out? 

THE COURT: The inference that I drew was that he 
knew it in December of 1939, previous to his payment of 
December 21, 1939, of $2200. 

MR. PARTRIDGE: He knew that some of the sub-con¬ 
tractors— 

THE COURT: (Interposing:) He knew that Frey was 
no good; that was the general impression I got; he knew 
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that Frey was no good and that a number of sub-contrac¬ 
tors hadn’t been paid, and that with respect to several of 
them he assured them personally he 'would take care of 
them if they went forward, and they went forward and 
weren’t taken care of by him, and that is what I term legal 
bad faith on his part 

MR. PARTRIDGE: We are talking about testimony 
now, if the Court please. 


THE COURT: I am talking about testimony, too, and 
also got the inferences, for the purpose of the record, I 
drew from it the truth of it. 

152 MR. PARTRIDGE: Does your Honor recall him 
testifying that he was shocked to find that so many 
and so much were unpaid in April? 

THE COURT: Mr. Partridge, he may have said that 
and he may not, but I did not consider it material in my con¬ 
sideration of this matter whether he was shocked, chagrin¬ 
ed, or upset mentally or physically; the fact is that they 
were not paid, and the fact is that he lulled some of those 
men into a false position of security in asking them to go 
forward and then not paying them. 

MR. PARTRIDGE: Well, it seems to me I have the 
truth there. 

THE COURT: I don’t know where you are going to get 
it, it wasn’t taken down, and I am the one who has to settle 
the record, and I am settling it that way. 

MR. PARTRIDGE: And also he testified that he first 


consulted counsel in February or March of 1940, and saw 
those for the first time, the mechanics’ lien statement and 


their legal effect, and that priof to, that fime he never 
knew— 

THE COURT: ^gmiisthaa^egi^Non Excusat. 

MR. PARTRIDGE: But I am talking about what he 


testified to. 


THE COURT: But it is immaterial. 
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ME. PARTRIDGE: He certainly testified to it. 

THE COURT: I have no recollection of it, and if I did 
it is immaterial. 

MR. PARTRIDGE: It seems to me to be evidence of 
good faith. 

153 " THE COURT: I differ with you, Mr. Partridge. 

MR. PARTRIDGE: If it is immaterial it can’t 
do any harm to put it into the record, the statement as to 
what the evidence was. 

THE COURT: I won’t put it in the record. 

My recollection is that he never testified about it at all. 

MR. PARTRIDGE: Then, if your Honor please, they 
leave out my tender of that bundle of cancelled checks and 
other vouchers supporting that account. 

I presume your Honor has that matter under advise¬ 
ment insofar as this is in reference to the account. On 
page 9— 

THE COURT: (Interposing:) Don’t lets go back over 
ground we have already covered. I don’t want to hinder 
you in any way, but that is miles back along the roadway 
we traversed. 

MR. PARTRIDGE: I have already mentioned this 
statement in lines 19 to 24 in that argument on the ac¬ 
count, and I will stop right there if your Honor thinks I 
have covered that. 

THE COURT: No, I don’t want you to stop, but the 
only one thing I want you not to do is to go back and plow 
over. 

MR. PARTRIDGE: I will try not to do so. 

“Counsel for owners tendered the witness’ cancelled 
checks and other vouchers further evidencing the credits 
shown in the proposed accounting, but, upon it being stated 
in open court without contradiction from any source that 
said accounting was agreed upon as correct by all parties, 
did not offer them in evidence.” 
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That is something that is left out completely from the 
other side’s Statement of Proceedings and Evidence, and 
here on page 11, your Honor’s statement to the ef- 

154 feet that the Merrills had no intention, you felt that 
the Merrills had no intention of defeating the Me¬ 
chanics’ Lien Statutes, is left out. 

THE COURT: That is in the matter of good faith. 

MR. PARTRIDGE: It is tied in with the matter of 
good faith, but your Honor will recollect that there are 
two things, one, that he acted in good faith, and, two, that 
your Honor felt he did not intend to defeat the Mechanics * 
Lien Statutes. 

THE COURT: I won’t say anything about that at this 
time, but I will look into the question. That is on what 
page? 

MR. PARTRIDGE: Page 11, lines 13 and 14. 

Then, if your Honor please, on the bottom page 11 and 
top of page 12, we present the substance of the decree that 
your Honor rejected, which contained a paragraph to the 
effect that the case be dismissed as against the defendant 
Richard W. Frey. I do not see how there can be any ques¬ 
tion that that occurred because I have just taken from the 
decree the very paragraphs 4 and 5 that were in there. 

THE COURT: What do you say the situation is with 
respect to that? What is the problem about that? 

MR. PARTRIDGE: At the bottom of page 11 and top 
of page 12 of the decree I presented to your Honor, and 
was turned down, was quoted as having been presented to 
and rejected by your Honor, and the two paragraphs that 
were important, according to my ideas, in that decree are 
quoted in the Statement of Proceedings and Evidence. 

THE COURT: And what was the reason the Court 
turned your suggested decree down with respect to 

155 those paragraphs ? 

MR. PARTRIDGE: Your Honor felt that there 
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should not he any judgement against Richard W. Frey, 
Inc., in the case, and that there should not be any mention 
in the decree of Richard W. Frey. Paragraph 5 of the 
decree provided that the cause be dismissed as against 
Richard W. Frey. That was after your Honor had ruled 
that there would be no judgment against him. 

THE COURT: And what do you want me to do now? 

MR. PARTRIDGE: I want your Honor to put in the 
Statement of Proceedings and Evidence that I presented 
the decree and it was turned down, and your Honor’s reas¬ 
on for turning it down. 

THE COURT: That fact is already determined by the 
fact I signed a decree that was not your decree; in other 
words, there were two presented, and I didn’t sign your 
decree. The only reason I didn’t sign yours was I thought 
1 shouldn’t sign it. 

MR. PARTRIDGE: The only thing is that it isn’t in 
it. 

THE COURT: You can present a copy, if you wish, of 
the decree that was not signed by the Court. 

That is a matter you have to take up with the Court of 
Appeals, if you want to go outside and go into extraneous 
matters. 

MR. PARTRIDGE: You didn’t file this in the record, 
and the only way we can get it in is in the Statement of 
Proceedings and Evidence. 

Will your Honor consider that matter at the bottom of 
the page 11 and the top of page 12? 

THE COURT: I will look into it again. 

Now, does that cover everything you have to offer? 

MR. PARTRIDGE: Will your Honor indulge me 
156 a second here? 

Yes, sir; that covers the situation. 

THE COURT: Now, I assume that counsel for the other 
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side, being present, and this is an argument of counsel for 
the defendants, concur with what has been said by the 
Court? 

MR HUDSON: Mr. Fleming and I represent all the 
lienors. 

THE COURT: Well, you have heard what the Court 
said in the colloquy that has occurred between Mr. Par¬ 
tridge and the Court? 

MR. HUDSON: Yes. 

THE COURT: I presume, then, that there is no neces¬ 
sity for argument? 

MR. HUDSON: No. 

THE COURT: I will take it under advisement. 

(Thereupon, at one o’clock p. m. the instant hearing was 
concluded.) 

157 Filed Apr 30 1943 

BOOK 59 PAGE 527 
No. 7160 
IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

B. R. ACKER CO. INC. 
vs. 

F. T. MERRILL ET AL. 

ORDER 

On consideration of the Motion of the defendants F. T. 
and E. H. Merrill to correct the record, it is by the Court 


109 


this 30th day of April, 1943, on hearing in open court, OR¬ 
DERED that the said motion be, and is hereby denied. 

(Sgd.) MATTHEW F. McGUIRE 

Copy mailed to 

Mr. Partridge on • 

April 20, 1943. 

• • • 
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APPELLANTS’ SUPPLEMENTAL STATEMENT 

OF POINTS 

The appellants state that the additional points upon 
which they intend to rely on the appeal in this action are 
as follows: 


15. The Court erred in approving appellees’ 
statement of proceedings and evidence. 

16. The Court erred in failing to approve appel¬ 
lants’ amended statement of proceedings and evi¬ 
dence. 

17. The Court erred in overruling appellants’ 
motion to correct the record. 

(Sgd.) DANIEL PARTRIDGE, III 

(Sgd.) CHARLES EFFINGER SMOOT, 

American Security Bldg., Wash¬ 
ington, D. C., Attorneys for De¬ 
fendants F. T. and Edith H. 
Merrill, Appellants. 


Dated: May 11, 1943. 
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ANSWER TO SECOND AMENDED COM¬ 
PLAINT TO ENFORCE MECHANICS’ LIEN 
AND TO ENFORCE PERSONAL JUDGMENT 

Comes now the defendant, Bayton E. Myers, by his at¬ 
torney, Charles Henry Fleming, and for answer to the sec¬ 
ond amended complaint to enforce mechanics’ lien filed by 
the plaintiff herein, says: 

1. Defendant, Bayton E. Myers, admits that he filed a 
mechanics lien in the amount of Three Hundred Thirty 
Dollars and Fifty-one Cents ($330.51) against the premises 
Lot. 31, Square 1341, but he is without knowledge or infor¬ 
mation sufficient to form a belief as to the truth of the other 
averments in Paragraph 1. 

2. Defendant, Bayton E. Myers, admits that the defend¬ 
ants, Frederick T. Merrill and Edith Hall Merrill, are the 
owners of Lot 31, Square 1341, situate in the District of 
Columbia, on which there is a building known as 2314 For¬ 
ty-fourth Street, N. W., which building or residence was 
constructed by the defendant, Richard W. Frey, Inc., as a 
general contractor for the defendants, Frederick T. Mer¬ 
rill and Edith Hall Merrill, but is without knowledge or in¬ 
formation sufficient to form a belief as to the truth of the 
remainder of the averments in Paragraph 2 of the second 
amended complaint. 

169 3. Defendant, Bayton E. Myers, is without 

knowledge or information sufficient to form a belief 
as to the truth of averments in Paragraph 3 of the second 
amended complaint. 
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4. Defendant, Bavton E. Myers, is without sufficient 
knowledge or information to form a belief as to the truth 
of the averments of Paragraph 4 of the second amended 
complaint. 

5. Defendant, Bayton E. Myers, is without sufficient 
knowledge or information to form a belief as to the truth 
of the averments of Paragraph 5 of the second amended 
complaint, relative to the provisions of the certain contract 
referred to therein. But by way of further answering Par¬ 
agraph 5 of the said second amended complaint to enforce 
mechanics’ lien and as a further basis of affirmative relief 
herein demanded, the said defendant, Bayton E. Myers, 
avers that he entered into a contract with Richard W. Frey, 
Inc., for furnishing labor and materials to complete the in¬ 
terior plastering in and about the construction of the dwell¬ 
ing house improving the said lot described by the plain¬ 
tiffs herein. Defendant, Bayton E. Myers, attaches here¬ 
to and prays that it be read as a part hereof, as this de¬ 
fendant’s Exhibit A, a statement of the defendant’s ac¬ 
count against the said Richard W. Frey, Inc., for said ma¬ 
terials used in and upon the improvements located on the 
said lot described by the plaintiff herein, showing a balance 
due of Three Hundred Thirty Dollars and Fifty-one Cents 
($330.51), on which nothing has been paid, but the whole 
thereof with interest from January 16, 1940, is justly due 
and owing, and this amount is the fair and reasonable value 
of the labor, materials, and supplies, as aforesaid, which 
sum the defendants, Richard W. Frey, and Richard W. 
Frey, Inc., and the defendants, Frederick T. Merrill and 
Edith Hall Merrill, agreed to pay the defendant, Bayton 

E. Myers. 

170 This defendant, Bayton E. Myers, says that by 

reason of the aforesaid, he became, was, and is en¬ 
titled to a Mechanics’ Lien on the premises with improve- 
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ments thereon known as 2314 Forty-fourth Street, N. W., 
Washington, D. C., and this defendant on to-wit, March 20, 
1940, during the construction of said improvements on said 
lot and within three months after the completion of the said 
improvements, filed a notice of intention to hold a Me¬ 
chanics’ Lien as described aforesaid against the interests 
of Frederick T. Merrill and Edith Hall Merrill and the 
defendant, Richard Frey, Inc., as contractor in the premis¬ 
es, as described by the plaintiff herein, copy of the said no¬ 
tice of lien being attached hereto, made a part hereof, and 
marked this defendant’s Exhibit B. 

Wherefore, the premises considered, the defendant de¬ 
mands : 

1. That he be aligned herein as a party plaintiff. 

2. That the said Mechanics’ Lien of this defendant, de¬ 
scribed and set out herein, may be declared a lien against 
Lot 31, Square 1341, in the District of Columbia, which 
premises are known as 2314 Forty-fourth Street, N. W., or 
against the net proceeds arising from the sale of the said 
land and premises as demanded in the plaintiff’s complaint 
to enforce mechanics’ lien if said sale is consummated and 
that said lien be declared to have reciprocity over and be 
paramount to any right, title, interest, or claim of the de¬ 
fendants, Frederick T. Merrill and Edith Hall Merrill or 
Richard W. Frey or Richard W. Frey, Inc. 

3. That this defendant have a personal judgment 
against the defendants Frederick T. Merrill, Edith Hall 
Merrill, and Richard W. Frey, Inc., and each of them, in 

the amount of Three Hundred Thirty Dollars and 
171 Fifty-one Cents ($330.51), with interest from Janu¬ 
ary 16, 1940. 
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4. That this defendant may be allowed reasonable coun¬ 
sel fees and costs incurred by this suit. 

(Sgd.) CHARLES HENRY FLEMING, 
Attorney for Defendant, 

Bayton E. Myers. 

Charles Henry Fleming, 

Attorney at Law, 

1048 Earle Building, 

Washington, D. C. 

District 4260. 
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DEFENDANT’S EXHIBIT “A” 

BAYTON E. MYERS 
Plasterer 
609 Reese Court 
Alexandria, Va. 

Richard W. Frey, Inc. 

1327 Otis Street, Northwest, 

Washington, D. C. 

For furnishing labor and materials and doing 
all the interior plastering in a certain resi¬ 
dence to be erected on Lot 31, Square 1341, 
District of Columbia, also known as 2314 For¬ 
ty-fourth Street, N. W., Washington, D. C. 
Amount of original contract $725.00 

Amount paid- 394.49 


Amount due_$330.51 

With interest from January 16, 1940. 
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X. The Equities favor the appellants_ 24 

Conclusion_26 
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JURISDICTIONAL STATEMENT 

These are appeals from an order and a decree and judg¬ 
ment of the District Court of the United States for the Dis¬ 
trict of Columbia in a mechanic’s lien case. Appellate jur¬ 
isdiction is vested in this Court by T. 17, sec. 101 of the D. 
C. Code, 1940 Fdition. The case was originated in the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia by complaint to enforce mechanic’s liens (App. 2) and 
terminated by a final decree establishing said liens (App. 
63-65). Notices of Appeal were duly liled (R 67 & 76). The 
District Court’s jurisdiction vested by reason of T. 11, sec. 
306 of said Code, Supplemented by the mechanic’s lien 
statutes T. 38, secs. 101-126. 

STATEMENT OF CASE 

Appellants owning lot 31, square 1341 in the District of 
Columbia on July 8, 1939 contracted with defendant in the 
lower court Richard W. Frey, Inc. (hereinafter called the 
general contractor) to build a house and make other im¬ 
provements thereon for a contract price of the sum of $13,- 
100.00 subject to additions or deductions on account of al¬ 
terations in the plans and specifications the contract pro¬ 
vided that “such sums shall be paid in current funds upon 
certificate of the architect 10 per cent to be retained from 
the amount of each certificate, and to be paid within thirty 
days after the final completion of all work included in the 
contract” (App. 40 & 41). The general contractor com¬ 
menced the work July 12,1939, and during its progress from 
and including Sept. 11, 1939, to and including Nov. 15, 
1939, five payments totalling $9,600.00 were made to him 
by the Appellants on account of the contract price, all upon 
certificate of the architect Jenkinson (App. 48-52, 74, 75). 
In December of 1939 the work lagged and several of the 
subcontractors complained that they were unpaid (App. 76 
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& 77). Appellant F. T. Merrill then got in touch with 
Frey, President of the general contractor who assured him 
that all hills would be paid and the work finished but said 
the general contractor could not be required to pay any of 
the workmen until they finished their contracts (App. 76 
& 77). Thereafter on Dec. 20, 1939, Frey, the architect and 
Merrill met at the office and further discussed the payment 
of the bills. Upon Merrill’s insistence, Frey gave Merrill 
checks in payment of some of the outstanding bills in en¬ 
velopes addressed to the subcontractors to whom they were 
owed. The architect then issued a 6th certificate for the 
payment of $2,200.00 to the general contractor and Merrill 
gave Frey his check for the same and Frey promised that 
the house would be completed Jan. 1, 1940. (App. 75-77). 
The six certificates were all in the same form (App. 74) and 
certified that under the terms of the contract the general 
contractor was entitled to the payment in question, such 
payment being the net sum due after deducting percentage 
(App. 48 & 49). Thereafter upon orders from the general 
contractor Merrill from Jan. 19, 1940 to Feb. 2, 1940, made 
payments totalling $394.13 direct to workmen on the job 
(App. 53-56, 57 & 70). Thereafter Feb. 29, 1940, the first 
notice of mechanic’s lien was filed by one of the appellees 
(hereinafter called the subcontractors), and served upon 
the appellants and filing and service of the notices of the 
others followed. (App. 28-39). 

Four of the ten appellee subcontractors or their repre¬ 
sentatives testified to the following oral statements made 
by appellant F. T. Merrill to them:—One, Pate, President 
of Acker Co. to the effect that on J an. 16, 1940, Merrill had 
said that he had some $2,000.00 or $2,500.00 retained from 
the general contractor and upon O.K’d bills from Frey the 
Company would be paid for its claim (App. 71); one, Foltz, 
that Merrill had told him before Feb. 2, 1940, that there 
was about $3,000.00 due the general contractor (App. 74); 
and, two, Myers and Mergand, President of American 
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Heating Engineering Co., Inc., that Merrill had told them 
in December of 1939, that there was plenty of money on 
the job to pay everything (App. 72 & 73); three of these, 
Pate, Myers and Mergand, that they had done part or, in 
the case of Pate, all of their work relying upon these state¬ 
ments (App. 71-73). Merrill testified that he had handled 
all the transactions in connection with the contract for him¬ 
self and Mrs. Merrill (App. 76); that he had not promised 
any of the subcontractors except Darrell H. Vick (who was 
paid, App. 71) that appellants, or either of them, would pay 
their bills; that he told any one of the subcontractors who 
asked approximately how much money was being retained 
under the contract and what he told Mr. Pate was that 
he had some $1,500.00 retained which was enough to pay 
Acker Co.; and that at that time this statement was sub¬ 
stantially correct, as is shown by the accounting, as bills 
were paid thereafter and credits accrued which reduced 
the amount due the general contractor to the present bal¬ 
ance (App. 78). Also, Diener, general manager of another 
of the subcontractors, Galliher & Klimkiewicz testified that 
Jenkinson, the architect, had made oral assurances to Die¬ 
ner about the last of October or the first few days in No¬ 
vember of 1939 to the effect that the company would cer¬ 
tainly get its money; that Jenkinson knew that Frey was 
involved financially because of other jobs and Merrill was 
conscious of these facts and Jenkinson was sure Merrill 
would pay the Company and in December, 1939 “again as¬ 
sured the witness that his company would get all their 
money” (App. 72). Diener also testified that his company 
had received $474.21 on account about Dec. 21, 1939; and 
that a number of other outstanding bills were due his com¬ 
pany for lumber and millwork furnished the general con¬ 
tractor on other jobs. (App. 72). Frey made repeated 
promises and assurances to Jenkinson, who conveyed them 
to Merrill, that everything would be completed all right. 
(App. 75). As late as Jan. 29, 1940 the general contractor 


wrote Merrill asking him to make certain payments direct 
to workmen on the job and saying: “Weather conditions 
have held up all oi' our jobs now for some time therefore 
we have to look to you for help on your job. Also due to 
the fact that your job has been running overtime, we have 
to ask this favor” (App. 53, 54 & 57). Merrill did not 
know until April 25, 1940 what amounts were due all sub¬ 
contractors on the job (App. 56 & 78). He first consulted 
counsel in February or March of 1940 and then learned for 
the first time that he was entitled to reimbursement for 
his expenses caused by the delay of the general contractor 
in completing the contract. Merrill makes his living by 
teaching school, writing and working as an economist with 
the State Department and not as a lawyer. He has not 
studied law and has done nothing with any intention of de¬ 
feating any mechanic’s lien statute. (App. 78). He had 
been looking out for himself and thought the mechanics 
should look after themselves (App. 78 & 79). 

Appellants moved into the house Jan. 16,1940 while there 
was still work to be done (App. 77) and the general con¬ 
tractor never did complete the work. After deducting pay¬ 
ments, expenses of delay beyond the time for completion 
specified in the contract and appellants’ cost of completion 
from the contract price plus extras there remained a bal¬ 
ance of $156.62 due the general contractor by Appellants 
and they tendered $330.00 for deposit into Court and dis¬ 
tribution among the subcontractors (App. 25, 26, 42-44, 
69). Merrill did not withhold 10 per cent from the pay¬ 
ments called for by the architect’s certificate (App. 77). An 
officer of a building association testified, over the objection 
of appellants, to the practice in the District of Columbia 
regarding the making of progress payments on construction 
loans; and that in his opinion the house was 75 per cent 
complete when appellants moved in (App. 79). 

May 10, 1940, United States Government served a notice 
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of lien for taxes due from the general contractor upon Mer¬ 
rill (App. 25). 

There was no evidence that any of the subcontractors 
asked to see or saw appellants ’ contract with the general 
contractor. 

There was no contest of the amount due the subcontrac¬ 
tors from the general contractor as stated in their notices 
of lien. The general contractor entered a general appear¬ 
ance but filed no answer (App 23). 

Appellee Acker Co. claimed as a sub-contractor in its 
complaint (App. 2-6). Appellees Acker Co. & Foltz filed 
notices of liens as sub-contractors (App. 28-30). Foltz filed 
a cross-claim as a general contractor direct with Merrill 
(App. 21 & 22). Said Appellees testified that they were 
general contractors (App. 71, 73 & 74) and the Court 
found that they as well as the other appellees were sub¬ 
contractors (App. 58-60). 

The Court found as facts the ownership of the property, 
the execution of the agreement; that the sub-contractors 
had furnished under the agreement the amounts they were 
claiming, in their notices of liens and answers, totalling 
$3,904.62, with interest from various dates ranging from 
late ’39 to early ’40; that they duly filed their notices of 
liens within the three months’ period; and, in finding No. 
3 that the general contractor and the appellants “with 
knowledge that the sub-contractors, the lienors herein, were 
not being paid, deviated from the terms of the said con¬ 
tract” and the appellants made advance payments to the 
general contractor, and failed to reserve 10 per cent until 
“30 days after the final completion and assured several of 
the lienors upon inquiry being made by them that there 
was sufficient monies to pay their claims—this in Decem¬ 
ber 1939 in violation of the terms and conditions of the said 
contract and of the statute.” (App. 58-60). The Court 
concluded as a matter of law that all the sub-contractors 


Avere entitled to liens for the full amounts due them (App. 
61) and decreed judgment that the property be sold to pay 
their liens unless the appellants paid same (App. 63 & 64). 
The Court refused to incorporate a judgment against the 
general contractor in the decree (App. 66). The Court also 
held the mechanic’s liens to be prior to a Government lien 
for taxes due from the general contractor. 

The case Avas not reported and the Court approved a 
statement of proceedings and evidence and appellants filed 
a Motion to Correct the Record. On oral argument of this 
motion the Court held that certain portions of said state¬ 
ment AA'ere immaterial and should be stricken (App. 95-99); 
moreover, the statement indicates a previous unqualified 
holding of the Court that the Merrills had acted in good 
faith which the Court refused to incorporate therein (App. 
79 & 85). Yet the Lower Court denied appellants’ motion 
to correct the record (App. 108 & 109). 

STATUTES INVOLVED 

“T 38-s 101, 1940 Code, (25:351). Mechanic’s lien. 

“ Every building erected, improved, added to, or 
repaired by the owner or his agent, and the lot of 
ground on which the same is erected, being all the 
ground used or intended to be used in connection 
thereAvith, or necessary to the use and enjoyment 
thereof, to the extent of the right, title, and interest, 
at that time existing, of such OAvner, whether owner 
in fee or of a less estate, or lessee for a term of 
years, or vendee in possession under a contract of 
sale, shall be subject to a lien in favor of the con¬ 
tractor with such owner or his duly authorized agent 
for the contract price agreed upon between them, or, 
in the absence of an express contract, for the reason- 
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able value of the work and materials furnished for 
and about the erection, construction, improvement, 
or repair of or addition to such building, or the plac¬ 
ing of any engine, machinery, or other thing therein 
or in connection therewith so as to become a fix¬ 
ture, though capable of being detached: Provided . 
That the person claiming the lien shall file the notice 
herein prescribed. (Mar. 3, 1901, 31 Stat. 1384, ch. 
854, s 1237). 

“T 38-s 103, 1940 Code, (25:353). Subcontractor. 

“Any person directly employed by the original 
contractor, whether as subcontractor, material man, 
or laborer, to furnish work or materials for the com¬ 
pletion of the work contracted for as aforesaid, 
shall be entitled to a similar lien to that of the origi¬ 
nal contractor upon his filing a similar notice with 
the clerk of the District Court of the United States 
for the District to that above mentioned, subject, 
however, to the conditions set forth in sections 38- 
104 to 38-122. (Mar. 3, 1901, 31 Stat. 1384, ch. 854, 
s 1239.) 

“T 38-s 104 (25:354). Conditions. 

“All such liens in favor of parties so employed by 
the contractor shall be subject to the terms and con¬ 
ditions of the original contract except such as shall 
relate to the waiver of liens and shall be limited to 
the amount to become due to the original contractor 
and be satisfied, in whole or in part, out of said 
amount only; and if said original contractor, by rea¬ 
son of any breach of the contract on his part, shall 
be entitled to recover less than the amount agreed 
upon in his contract, the liens of said parties so em~ 
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ployed by him shall be enforceable only for said re¬ 
duced amount, and if said original contractor shall 
be entitled to recover nothing said liens shall not be 
enforceable at all. (Mar. 3, 1901, 31 Stat. 1384, ch. 
854, s 1240.) 

“T 38-s 105 (25:355). Notice to owner. 

“The said subcontractor or other person employ¬ 
ed by the contractor as aforesaid, besides filing a no¬ 
tice with the clerk of the District Court of the 
United States for the District of Columbia as afore¬ 
said, shall serve the same upon the owner of the 
property upon which the lien is claimed, by leaving 
a copy thereof with said owner or his agent, if said 
owner or agent be a resident of the District, or if 
neither can be found, by posting the same on the 
premises; and on his failure to do so, or until he 
shall do so, the said owner may make payments to 
his contractor according to the terms of his contract, 
and to the extent of such payments the lien of the 
principal contractor shall be discharged and the 
amount for which the property shall be chargeable 
in favor of the parties so employed by him reduced. 
(Mar. 3,1901, 31 Stat. 1385, ch. 854, s 1241.) 

“T 38-s 106 (25:356). Owner’s duty. 

“After notice shall be filed by said party employ¬ 
ed under the original contractor and a copy thereof 
served upon the owner or his agents as aforesaid, 
the owner shall be bound to retain out of any subse¬ 
quent payments becoming due to the contractor a 
sufficient amount to satisfy any indebtedness due 
from said contractor to the said subcontractor, or 
other person so employed by him, secured by lien as 
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aforesaid, otherwise the said party shall be entitled 
to enforce his lien to the extent of the amount so a<* 
eruing to the principal contractor. (Mar. 3, 1901. 
31 Stat. 1385, ch. 854, s 1242.) 

“T 38-s 107 (25:357). Subcontractor entitled to know 
terms of contract. 

“Any subcontractor or other person employed by 
the contractor as aforesaid shall be entitled to de¬ 
mand of the owner or his authorized agent a state¬ 
ment of the terms under which the work contracted 
for is being done and the amount due or to become 
due to the contractor executing the same, and if the 
owner or his agent shall fail or refuse to give the 
said information, or wilfully state falsely the terms 
of the contract or the amounts due or unpaid there¬ 
under, the said property shall be liable to the lien of 
the said party demanding said information, in the 
same manner as if no payments had been made to 
the contractor before notice served on the owner as 
aforesaid. (Mar. 3, 1901, 31 Stat. 1385, ch. 854, s 
1243.) 

“T 38-s 108 (25:358). Advance payments. 

“If the owner, for the purpose of avoiding the pro¬ 
visions hereof, and defeating the lien of the subcon¬ 
tractor or other person employed by the contractor 
as aforesaid, shall make payments to the contractor 
in advance of the time agreed upon therefor in the 
contract, and the amount still due or to become due 
to the contractor shall be insufficient to satisfy the 
liens of the subcontractors or others so employed by 
the contractor, the property shall remain subject to 
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said liens in the same manner as if such payments 
had not been made. (Mar. 3,1901, 31 Stat. 1385, ch. 
854, s 1244.)” 

“T 38-s 121 (25:371). No action by subcontractor 
against owner. 

“No subcontractor, materialman, or workman em¬ 
ployed under the original contractor shall be entitled 
to a personal judgment or decree against the owner 
of the premises for the amount due to him from 
said original contractor, except upon a special prom¬ 
ise of such owner, in writing, for a sufficient con¬ 
sideration, to be answerable for the same. (Mar. 3, 
1901, 31 Stat. 1387, ch. 854, s 1257.) ” 

STATEMENT OF POINTS 

1. The Court erred in failing to hold that the subcon¬ 
tractor-appellees were only entitled to a lien for the 
amount due the general contractor from the owner-appel¬ 
lants. 


2. The Court erred in granting a lien to the sub-con¬ 
tractors for the full amount of their claims against the gen¬ 
eral contractor. 

3. The Court erred in granting interest on said 
amounts. 

4. The Court erred in its finding of fact No. 3 and such 
findings is not in accordance with the evidence. 

5. The Court erred in failing to find that any advance 
payments made were made in good faith and without any 
intention of defeating the mechanic’s lien statutes. 
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6. The Court erred in failing and refusing to give judg¬ 
ment against the general contractor. 

7. The Court erred in admitting expert testimony as to 
the practice in making progress payments in the District 
of Columbia and as to the percentage of completion of the 
work. 

8. The Court erred in approving appellees’ statement 
of proceedings and evidence and in denying appellants’ 
motion to correct the record. 

9. The Court erred in construing the mechanics’ lien 
statutes. 


i SUMMARY OF ARGUMENT 

A mechanic’s lien is purely a creature of statute and our 
statutes limit a sub-contractor’s lien to the amount due the 
general contractor from the owner at the time notices of 
i the sub-contractor’s lien are filed and served on the owner. 

Any advance payments made for the purpose of avoiding 
i the provisions of the mechanic’s lien statutes and defeat¬ 
ing the liens of the sub-contractor’s should be added. No 
advance payments were made here with the possible ex¬ 
ception of the $394.13 made direct to workmen on the job 
i and no payments whatsoever were made for the purpose of 
avoiding the mechanic’s lien statute or defeating the liens 
of sub-contractors. All other payments were made upon 
certificate of the architect as provided for in the contract 
and all payments were made before the sub-contractors 
filed their notices of lien. 

The verbal statements of Merrill were made in good 
faith and Title 38, sec. 121 of the statute expressly provides 
that no sub-contractor shall be entitled to a personal decree 
against the owner for the amount due him from the general 
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contractor except upon a special promise in writing for a 
sufficient consideration. 

The decree in any event should have included a judg¬ 
ment against the general contractor so the owners could 
have their right of subrogation as they would be paying a 
debt of the general contractor. 

The expert testimony as to the practice in making prog¬ 
ress payments was inadmissible as the contract left the 
amount and time of the progress payments entirely to the 
judgment of the architect. 

The 10 per cent to be withheld had been deducted by the 
architect in calculating the payments called for in his cer¬ 
tificates before Merrill made the actual payments. The 
sixth payment was the last one made to the general con¬ 
tractor and at the time it was made there were extras in¬ 
creasing the contract price to $13,802.80. Deducting the 
six payments totalling $11,800.00 left $2,002.80, more than 
10 per cent. 

No interest should be charged as a government lien for 
taxes had been served, which prohibited any payment until 
the final decree setting it aside. Besides some of the sub¬ 
contractors were demanding personal judgments against 
the owners for the full amount due them from the general 
contractor. 

The errors which can be pointed out in the statement of 
proceedings and evidence are minor unless considered in 
the light of appellants’ argument that major material 
events were not included therein. 

Appellees’ lien should have been limited to the $330.00 
tendered by appellants; which w'as more than the amount 
due the general contractor at the time notices of lien were 
filed by the appellees. 
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ARGUMENT 

i I. Mechanic's liens are creatures of statute and were un¬ 
known at common law : 

Van Stone v. Stillwell Co., 142 U. S. 128, 35 L. ed. 
961 at p. 964. 

Lambie v. Bigelow, 34 App. I). C. 49. 

In Emanuel v. Underwood Co., 14 So. (2d) 151 (Ala. 
6-10-43) a bill was filed to enforce an equitable lien in the 
nature of a mechanic’s lien but not sufficient under the 
Alabama mechanic’s lien statute. The Supreme Court of 
Alabama held the bill should be dismissed, saying— 

“Mechanics liens were not recognized by the 
common law and the rule seems to be uniform in all 
of our cases as well as those of other jurisdictions 
that a mechanic’s or material-man’s lien is not al¬ 
lowable in equity independently of statute and 
where such statutory authority is relied upon there 
must be a strict compliance therewith.” 

“It has long been recognized that a materialman’s 
lien is of peculiar statutory creation, and as said in 
Copeland v. Kehoe & Ramsey, 67 Ala. 594, it is 
‘founded and circumscribed by the terms of its crea¬ 
tion, and the courts are powerless to take it up where 
the statute may leave it, and extend it to meet facts 
and circumstances which they may believe present 
a case of equal merit or a necessity of the same kind, 
as the cases or necessities for which the statute pro¬ 
vides’.” (Emphasis ours.) 
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II. The subcontractors’ liens are limited to the amount 
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due the general contractor at the time they file and serve 
their notice of lien : 

Harrell v. Donovan, 7 App. D. C. 322. 

Secs. 104 and 105 of T. 38 D. C. Code, 1940 edition, say 
in clear and unambiguous language as follows: 

“All such liens in favor of parties so employed 
by the contractor shall be subject to the terms and 
conditions of the original contract except such as 
shall relate to the waiver of liens and shall be lim¬ 
ited to the amount to become due to the original con¬ 
tractor and he satisfied, in whole or in part, out of 
said amount only; and if said original contractor, 
by reason of any breach of the contract on his part, 
shall be entitled to recover less than the amount 
agreed upon in his contract, the liens of said parties 
so employed by him shall be enforceable only for 
said reduced amount, and if said original contractor 
shall be entitled to recover nothing said liens shall 
not be enforceable at all . 

“The said subcontractor # * * besides filing a no¬ 
tice * # # shall serve the same upon the owner of 
the property upon which the lien is claimed, * * * 
and • * * until he shall do so, the said owner may 
make payments to his contractor according to the 
terms of his contract, and to the extent of such pay¬ 
ments the lien of the principal contractor shall be 
discharged and the amount for which the property 
shall be chargeable in favor of the parties so em¬ 
ployed by him reduced.” (Emphasis ours.) 

III. None of the payments made upon certificate of the 
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architect was an advanced payment. Contract provided that 
the contract price “shall be paid in current funds upon 
certificate of the Architect 10 per cent to be retained from 
the Amount of each certificate/’ Such a provision is valid 
and enforceable: 9 C. J. Building & Construction Con¬ 
tracts, sec. 23, p. 703, Note 40, citing cases from Colorado, 
Florida, Iowa, Ohio and Ontario. 

IV. No advance payments should be added. Under Sec. 
108, supra, to the amount due the general contractor should 
be added any payments made in advance if such payments 
were made for the purpose of defeating the mechanic’s 
lien statute and for the purpose of defeating the lien of 
the sub-contractors. In other words the sub-contractors 
must show bad faith on the part of the owner in order to 
add the payments. 

In Lambie v. Bigelow , 34 App. D. C. 49, Lambie and oth¬ 
ers filed their bill to enforce subcontractors’ liens against 
Bigelow. Bigelow’s contract with his general contractor 
Galloway provided that payments were to be made as the 
work progressed only upon certificates of the architect, 
final payment to be made within 15 days after completion. 
Some of the progress payments were made in compliance 
with the terms of the contract. Advance payments in sums 
ranging from $100.00 to $800.00 and aggregating more than 
the balance due under the contract were made without cer¬ 
tificates of the architects and without notice to the sub¬ 
contractors. Bigelow testified that he made the advance 
payments because Galloway was unable to proceed with the 
work and needed the money to pay his help and for the 
purpose of enabling him to complete the contract. Gallo¬ 
way testified that all advance payments went to pay labor 
on the building and to the subcontractors. The Supreme 
Court of the District of Columbia dismissed the bill and 
Lambie et al appealed. The Court of Appeals sustained 
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the lower Court, giving a resume of the pertinent mechan¬ 
ics’ lien statutes, except the advance payment section which 
was set forth verbatim and saying: 

“ # * * A fair inference to be deduced from the stat¬ 
ute is that the owner, upon the failure of the sub¬ 
contractor to file the required notice, may make ad¬ 
vance payments, providing that such payments are 
made in good faith and not for the purpose of de¬ 
feating the lien of the subcontractor. * * * 

“Under the terms of the statute, bad faith can¬ 
not presumed from the mere fact of advance pay¬ 
ments. Something more is necessary to support such 
an inference. * * * In Lauer v. Bunn, 115 N. Y. 405, 
22 N. E. 270, 80 per cent of the contract price was 
to be paid as the work progressed, and the remain¬ 
ing 20 per cent was to be paid after its final com¬ 
pletion. The contract also entitled the owner to 
retain double the amount of any lien that should ex¬ 
ist at any time a payment was to be made. Upon 
the completion of the work $750 was due the con¬ 
tractor. Thereafter the contractor drew an order 
upon the owner, directing him to pay the subcontrac¬ 
tor $700, and to charge the same to the contractor. 
This order was not paid when presented, and a few 
days thereafter lien notices were filed by various 
parties. Suit was brought upon said order, and 
plaintiff was nonsuited. The court of appeals said: 
‘The liability of the property owner to lienors is lim¬ 
ited by the lien law to the sum remaining unpaid un¬ 
der the contract at the time of the filing of the lien. 
Even where the owner has paid in advance of the 
terms of his contract, in order to hold him to any 
liability for so doing, it must be made to appear that 


18 


he did so for the purpose of avoiding the provisions 
of the act or by some collusion. * * * No honest 
payment of his debt by the owner, in conformity with 
the contract between him and the building contrac¬ 
tor, can be attacked by subsequent lienors. The 
question, therefore ,here, is, whether the order, which 
the contractor gave to these plaintiffs, amounted in 
law to an assignment pro tanto of the fund in the 
owner's hand.’ (Emphasis ours.) 

“Tommasi v. Archibald, 114 App. l)iv. 838, 100 
X. Y. Supp. 367, was a case where advance payments 
had been made by the owner to the contractor. The 
statute in respect to advance payments was very sim¬ 
ilar to the provisions of our Code respecting such 
payments. The court, speaking through Mr. Jus¬ 
tice Jenks, said: ‘As I read the present statute, it 
does not prohibit payments made before they be¬ 
came due, but only such payments when made for the 
purpose of avoiding the provisions of the act. It 
is not enough that such payments may impair the 
effect of the statute, and thus pro tanto avoid it, but 
they must also have been made with the purpose to 
avoid it.’ (Emphasis is the court’s.) 

“In Schneidhorst v. Luecking, 26 Ohio St. 47, the 
facts were almost identical with the facts in this 
case, and it was held that the money advanced the 
contractor to enable him to go on with the work did 
not constitute payments made to defeat the provis¬ 
ions of the mechanics’ lien law. 

“To sustain the conclusions of appellants in this 
case would be to do violence to the plain import and 
meaning of the statute. In the absence of the no- 



19 


tices required of subcontractors advance payments 
are clearly recognized, unless made for the purpose 
of avoiding the provisions of the statute. We have 
found that the payments here challenged were not 
made for that purpose, but, on the contrary, that 
they were made in good faith, and for an honest pur¬ 
pose. Under such conditions the statute does not 
contemplate that the owner shall be made to suffer 
loss because of the negligence of the subcontractors 
in claiming a lien.” (Emphasis ours.) 

The Court of Appeals did say also that “if the evidence 
before us showed that there was no occasion for advance 
payments, and that they were made with knowledge on the 
part of the owner that the subcontractors were not being 
paid, a different case would be presented. In such a case 
bad faith might be presumed.’’ But there was the same 
occasion for making the advance payments in the instant 
case as in the Lambie case, i. e., the efforts of the owners 
to have the work completed. The only payments made by 
Merrill after he received information that subcontractors 
were not being paid were the $2,200.00 payment and the 
payments of $394.18 made to workmen on the job upon the 
request of Frey. The $2,200.00 payment was not an ad¬ 
vance payment as it was made upon certificate of the archi¬ 
tect. Further it was made upon Frey’s solemn assurance 
that he would pay the subcontractors and in fact Merrill 
saw that checks went out to subcontractors. The $394.18 
went to subcontractors themselves. The Court in remark¬ 
ing that what he meant when he held that Merrill was act¬ 
ing in good faith was that he was acting in good faith mor¬ 
ally and not legally was clearly acting on his erroneous in¬ 
terpretation of the statute, evidenced by his holding giv¬ 
ing all the subcontractors a lien for the full amount of their 
claims. If a man made advance payments to defeat the me¬ 
chanic’s lien statutes and the lien of the sub-contractors 


he would not be acting in good faith morally. Moreover 
there is absolutely no evidence of any bad faith on Mer¬ 
rill’s part in making any advance payments, but the un¬ 
disputed evidence shows that he acted in good faith 
throughout the entire transaction. 

Wagner v. Butler , 155 App. Div. 425, 140 X. Y. Supp. 50 
was a case under tin* X. Y. advance payment statute which 
is substantially the same as ours. There the subcontractors 
procured a judgment in the lower Court because advance 
payments were made. The owner appealed and the Court 
of Appeals reversed the lower Court and dismissed the bill 
saying: 


‘“But it is urged that the owner knew that the con¬ 
tractor was not paying its men, that it was irrespon¬ 
sible in that regard, that it had not paid the balance 
due the plaintiff and that the latter had given the 
owner notice of the fact that he must look out for 
him, and that the owner had promised to attend to 
it. * * * The substance of plaintiff’s argument is 
that, where the owner knows that the contractor is 
in default in his payments for labor and material 
contributed by others to the building he must see to 
it that the default is met before he makes advance 
payments to the contractor. There is no such obli¬ 
gation at common law and the statute does not con¬ 
template it. It would make the owner the supervis¬ 
or of the affairs of the contractor, necessitate an ac¬ 
curate knowledge of his affairs and constitute him 
a trustee for the material men before they made him 
such by filing liens.” 


Additional cases holding that payments made in advance 
must be made in bad faith in order to charge the owner 
with the amount thereof and the subcontractor has the bur¬ 
den of proof of establishing that bad faith existed: 
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Rukeser v. Fountain & Choate, Inc., 185 App. Div. 
263,173 X. Y. S. 21 

Thomas F. Reilly & Son v. Scheer, 155 Misc. 832, 
211 N. Y. S. 615. 

George E. Seuly Co. v. Ards Bldg. Corp., 214 N. Y. 
S. 768, 216 App. Div. 313, affirmed, 155 N. E. 899, 
244 X. Y. 565. 

J. W. VanCott & Son v. Gallon, 298 N. Y. S. 67,163 
Misc. 914 

The burden of proof is on the subcontractor to prove the 
amount due the general contractor:— 

Schnepp v. Richardson (Sup. Ct. N. C. 1942) 22 
S. E. (2d) 555, 222 X. C. 228. 

V. No interest should he allowed. In this case some of 
the subcontractors prayed for a personal judgment in full 
against the appellants and a government lien for taxes due 
from the general contractor was served upon the appel¬ 
lants. Through no fault of his he did not know whom to 
pay or how much. 

In Woodward v. Union Trust Co., 49 App. D. C. 173, 262 
Fed. 627, this Court held in a mechanic’s lien case that 
where the owner was ready to pay the full amount due and 
the delay was through no fault of his, interest was prop¬ 
erly disallowed. 

VI. The alleged and actual assurances of Merrill were 
not made falsely nor wilfully and do not form any basis 
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for the Court’s holding. ■ It was just such a situation that 
Congress had in mind when it enacted section 121 of Title 
38, which says that no sub-contractor shall be entitled to a 
personal judgment or decree against the owner for the 
amount due the subcontractor from the original contractor, 
except upon a special written promise of the owner. Con¬ 
gress realized that where subcontractors had seen their 
materials and labor going into a house and lost all hope of 
collecting from the general contractor, there would be a 
great temptation on their part to exaggerate or distort oral 
statements made by the owner in the confusion and hurly- 
burlv of trving to get the work done so he could move into 
his house; and that to make an owner pay the subcontrac¬ 
tors, as well as the general contractor, is to make him pay 
twice for the same work. The type of thing likely to oc¬ 
cur is the testimony of Foltz and Pate that they were gen¬ 
eral contractors which was decided to be false by the Dis¬ 
trict Court in the instant case. The statute is a wise one, 
and particularly designed for just such a situation as this. 
Furthermore, even if the statute had not been enacted, 
there is absolutely no justification for holding an owner 
liable to pay the full amount due ten subcontractors because 
of oral statements made to five of those subcontractors. 

The undisputed evidence is that Merrill believed his 
statements to the effect that there was enough money re¬ 
tained to pay all the sub-contractors to be correct at the 
time they were made (App. 77 & 7S). Certainly if he had 
not believed this he would not have struggled with Frey 
any longer but would have consulted counsel, declared a de¬ 
fault, completed the work himself and deducted the cost of 
completion from the amount due the general contractor. 

VII. The District Court should have corrected the 
statement of proceedings and evidence to truly reflect all 
of the occurrences in the proceedings and should have 
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granted appellants ’ motion to correct the record made 
there. 

VIII. Progress payments were properly made . It is 
customary in the District of Columbia to make progress 
payments under construction contracts. The Court would 
take judicial notice of this fact without the testimony of the 
official of the Building Association (App. 79) and the con¬ 
tract provided that the contract price “shall be paid in cur¬ 
rent funds upon certificates of the Architect, 10 per cent 
to be retained from the amount of each certificate, and to 
be paid within 30 days after the final completion of all work 
included in this contract, * * * ”. These provisions are en¬ 
tirely inconsistent with the appellees’ contention that the 
entire contract price was not to be paid until 30 days after 
the final completion under the terms of the contract. 

IX. The evidence did not support the Court’s finding of 
fact No. 3, nor does such finding justify the conclusions of 
law. 

This finding was first: To the effect that the general con¬ 
tractor and the appellants, with knowledge that the sub¬ 
contractors were not being paid, deviated from the terms 
of the contract. The only evidence of any deviation from 
the terms of the contract is the evidence that the appellants 
made payments of between $300.00 and $400.00 direct to 
subcontractors upon the order of the general contractor, 
but without anv certificate of the architect. 

The finding goes on to say that the appellants made ad¬ 
vanced payments to the general contractor. All the pay¬ 
ments, except those above mentioned, were made strictly 
in accordance with the terms of the contract which provid¬ 
ed “such sums shall be paid in current funds upon certif¬ 
icate of the Architect 10 per cent to be retained from the 
amount of each certificate, and to be paid within thirty 
days after the final completion of all work included in this 
contract.’’ (App. 41). The finding then says that appel- 
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lants failed to withhold the 10 per cent. This is directly 
contrary to the written terms of the certificates which pro¬ 
vided that the payments were ‘ ‘the net sum due after de¬ 
ducting percentage” (App. 48). Merrill’s testimony that 
he paid each of the architects’ certificates in full and did 
not reserve or withhold the 10 per cent (App. 77) does not 
help appellees, as the 10 per cent had been deducted before 
the certificate was executed. 

The finding goes on to say that appellants “assured sev¬ 
eral of the lienors, upon the inquiry being made by them 
that there was sufficient monies to pay their clients—this 
in December 1939.” In December of 1939, there was suf¬ 
ficient money to pay the claims of the four subcontractors 
who testified that Merrill had made oral assurances to them, 
Acker Co., Foltz, Myers, and American Heating Engineer¬ 
ing Co., Inc., whose claims total $1,432.26 (App. 59, 60, 77 
and 78). 

The finding goes on to say that one or more of these ac¬ 
tions were “in violation of the terms and conditions of the 
said contract and of the statute”. This is rightly a con¬ 
clusion of law and an incorrect one. None of the above ac¬ 
tions was in violation of any of the terms or conditions of 
the contract or any provision of the mechanic’s lien 
statutes. Certainly none of these things furnished any 
justification for the Court’s conclusion of law to the effect 
that all of the ten subcontractors were entitled to have a 
lien for the full amount of the money due them from the 
general contractor, totalling almost $4,000.00. 

X. The Equities favor the appellants. Subcontractors 
are in the business of furnishing labor and materials to 
build houses and become familiar with the provisions of the 
mechanic’s lien statutes which allow them to file notice of 
intention to hold the owner for a lien immediately upon 
commencement of the work. The appellants, however, were 
not in such business and had no way of knowing except 
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through the general contractor or notices of lien how much 
was due how many sub-contractors from the general con¬ 
tractor. In this case no notices of lien were filed until after 
the payments to, and the defaults of, the general contrac¬ 
tor had reduced the amount due it to a few hundred dollars. 
Nor did the owners receive actual knowledge of the full 
amount due the subcontractors from the general contrac¬ 
tor until after such time. The letter dated Apr. 24,1940 of 
the general contractor’s attorney to Merrill, enclosing a 
list of the bills payable on the job and saying: “I regret 
that there has been such a lapse of time since you request¬ 
ed this, due to the fact that Mr. Frey’s office is closed and 
has been closed for some time and it was impossible for 
him to get it up any sooner” (App. 56) is indicative of a 
situation where Frey was not cooperative at all in furnish¬ 
ing information, (men who are having financial difficulties 
are usually not). Merrill was kept entirely in the dark as to 
the number of subcontractors and the amounts due them 
until the notices of liens started coming in Feb. 19, 1940. 
Undoubtedly at that time, if notices of lien had been filed 
before the payment of l)ec. 20,1939 was made Merrill would 
have then consulted counsel who would have advised him to 
declare the contract in default and complete the contract 
himself, as he was entitled to do. Certainly, with the work 
remaining to be done if this had occurred none of the sub¬ 
contractors would have received the checks which were 
sent out by Frey when the payment was made, nor would 
they have received the $394.13 paid later. Bear in mind in 
this connection that one of those checks must have been the 
$474.21 received by Appellee Galliher & Klimkiewicz Dec. 
21, 1943. (App. 72). The subcontractors knew*, however, 
that their best chance of being paid was to let Merrill try 
to get the general contractor to finish the work and they al¬ 
lowed him to spend his time and strain his peace of mind 
struggling to get the general contractor to finish the work 
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and then when Merrill’s efforts did not meet with complete 
success they, for the first time, filed their notices of lien and 
their suit to make him pay twice for the same work. 

CONCLUSION 

There was no justification for the Court’s giving the ap¬ 
pellees liens for the full amounts due them, with interest, in 
the face of the express terms of the mechanic’s lien statute 
limiting their lien to the amount due the general contractor 
and the judgment of the District Court should be reversed. 

Respectfully submitted, 

DANIEL PARTRIDGE III, 
American Security Bldg., 
Washington, D. C., 

Attorney for Appellants. 
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F. T. MERRILL, et al, 
vs. 

B. R. ACKER CO., INC., et al, 


Appellants, 


Appellees. 


BRIEF OF APPELLEES. 


Statement of the Case. 

The appellants’ statement and brief are more appro¬ 
priate for argument in the lower court before the findings 
of fact were made than in this court as the appellants seem¬ 
ingly do not challenge the sufficiency of the evidence in the 
records to sustain the findings of the lower court. (All 
italics in this brief are supplied.) 

The appellants in their brief (page 12) state: 

“The errors which can be pointed out in the state¬ 
ment of proceedings and evidence are minor unless 
considered in the light of appellants’ argument that 
major material events were not included therein.” 
(See also VII, p. 22.) 
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The appellants filed a motion to correct the record (App. 
81) in the lower courts. The full hearing is set out in App. 
83 to 108 and Judge McGuire later denied the motion (App. 
108). 

Thereafter the appellants renewed their motion to cor¬ 
rect a record in this court which was denied September 8, 
1943. 

Xow in the face of those two denials, the appellants are 
asking the court to devote time to the consideration of an 
appeal where the appellants admit that the record now 
before the court contains practically no error. 

Briefly, the contract between the appellants and Frey 
Company (App. 40) was executed July 8, 1939, considera¬ 
tion $13,100. Work commenced July 12, 1939, but little 
work was done during July and August (App. 76). 

Between September 11 and October IS, $6,600 was paid 
by the owners to the contractor, which was a little over 
half of the contract price (App. 70) and the building was 
hardly one-third completed. 

“The Court: I gave you the electrical contractor’s 
testimony, that he stopped work in September, couldn’t 
find the owner to get his pay, and Merrill then called 
him and said, ‘O. K.’ ” (App. 103.) 

The contract did not specifically provide when payments 
were to be made but the contract had this provision (App. 
41): 

“such sums shall be paid in current funds upon cer¬ 
tificate of the Architect 10 per cent, to be retained from 
the amount of each certificate, and to be paid within 
thirty days after the final completion of all work in¬ 
cluded in this contract. Completion date to be ninety 
working days from start of excavation.” 

The uncontradicted testimony (Mayer App. 79) is that 
the practice in the District of Columbia is that payments 



3 


out of construction loans should bo “40-45 per cent when 
the building was under roof, plumbing roughed in and 
ready for plastering.” 

The plumber only on October 23, 1939, a week after 
$0,600 had been paid on the contract, took out three per¬ 
mits (Plaintiff's Exhibit 21) for the water, excavating and 
water meter which were necessary before he could begin 
the plumbing work (App. 73). 

A large portion of the plumbing was completed on No¬ 
vember 18 when the plumber stopped work because he did 
not get paid but the appellants had paid Frey Company 
$3,000 on November 10 (App. 70), making a total payment 
of $9,600, practically tliree-fourths of the contract price, 
which amount should not have been paid until the building 
had been plastered out and the trim work and painting 
completed (App. 79). 

On December 21 the building was only 75% complete 
(App. 79) and the $2,200 payment on December 20 made 
the total payments $11,800 (App. 70) and none of the 10% 
had been retained. 

The last of October and the first of November the mill 
man stopped deliveries because of non-payment (App. 72) 
and Jenkinson told him Frev was financiallv involved in 
other jobs and Merrill ivas conscious of these facts, yet he 
paid Frey, Inc., $3,000 more on November 16, making the 
total payments $9,600, but appellants (brief, p. 19) incor¬ 
rectly contend that the $2,200 paid ^December 16 was only 
payment after Merrill knew subcontractor not being paid 

The mill man was assured then and again when he held 
up deliveries in December by Architect Jenkinson that 
Merrill would pay him if he would make deliveries and ho 
made them. 
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Appellee Myers stopped work December S because of 
non-payment and was assured by Merrill there was plenty 
of money and that he would be paid in full (App. 72). 

Merrill told Pate (App. 72), on January 16, 1D40, he had 
on hand some $2,000 or $2,500 of the contract price (App. k 

71); Merrill similarly told Foltz on February 2 that there 
was $3,000 still on hand and due to the Frey Co. (App. 74). 

The electrician stopped work in September 1930 and 
Merrill agreed to and did pay him in full after this action 
was filed and the lien was released (App. 5, 71). Merrill • 

likewise paid Vick the tileman after suit (App. 5, 71). 

It was not necessary to make the advanced payments 
which were made as the work progressed satisfactorily 
until sometime in December (Jenkinson App. 75 Mid Mer¬ 
rill App. 76 bot.) The fifth certificate for $3,000 on Xo- 1 

vomber 15, 1939, made the total payments $9,600 approxi¬ 
mately three-fourths of the contract price and the plumb¬ 
ing was not then completed and the contractor would have 
been only entitled to 40 to 45% when the plumbing was 
finally in (App. 79). Merrill on cross-examination stated: - 

“that he knew Frey teas in bad financial circumstances 
and admitted that he was looking out for himself and 
thought the mechanics should look out for themselves/’ 

After the second amended complaint was delivered to 
Frey, Inc., that company, we are informed, on advice of 
counsel, filed a praecipe (App. 23) in the following words: < 

“The Clerk of said Court will enter the appearance of 
Richard W. Frey, Inc., a corporation, which does not 
care to file an answer, in the above action.” 

This is a confession of the allegations of the complaint 
and in effect an admission of wrongful advance payments 
in violation of Code 38-108 and of the contract (App. 8). 
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During the hearing of the appellant’s motion to correct 
the record in the lower court (App. 84) Judge McGuire 
read from his notes of the trial portions of evidence and 
clearly and distinctly stated in his opinion as to the facts 
and law in this case. Among other things he said: 

“The Court: That isn’t the way I have it. The 
way I have it is, with respect to that situation, the 
electrical contractor Shinberg, whose bill was $125, 
started to work in September but couldn’t find the 
builder to get his pay. The architect called and said 
if the owner guaranteed payment he would continue. 
Mr. Merrill then called him and said ‘0. K.’ but never 
verified it in writing, so. thereafter, still in December 
of 1939, he should have been, and presumably was, 
on notice that Frey was bad. 

Now, as I understand it, Mr. Partridge, all I have toi 
do under the rule is to merely state what my recollecJ 
lion of the evidence was, no reporter being present at 
the trial, and not being taken down by a reporter, and 

mv recollection entirelv differs with vours in that re-1 

• • * 

spect. My recollection of the whole matter is that as 
early as September, 1939. Merrill knew, and knew noi 
only f rom one but several sources, that Frey was not 
good, and knew, reading from my notes, ‘from a credit; 
point of view.’ Cross examination by Mr. Hudson of 
the defendant Merrill, he was told to keep more oui 
in December or January; knew other sub-contractors 
were not paid, and yet he paid Fray , or Frey, whatever 
his name was on December 20th. 

Mr. Partridge: This is just a statement of whal; 
Mr. Merrill’s testimony was, not a finding of fact! 

The Court: I have his testimony here, taken down 
in black and white. 

Mr. Partridge: Mr. Merrill’s testimony? 

The Court: Mr. Merrill’s testimony. 

Mr. Partridge: I thought that was the electrical 
contractor’s testimony. 

The Court: I gave you the electrical contractor’^ 
testimony, that he stopped work in September, couldn’p 
find the owner to get his pay, and Merrill then called 
him and said, ‘0. K.’ The man never filed any lien. 
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Again Judge McGuire stated: ‘Mv answer is that, in 
answer to that, it was not in moral bad faith but legal 
bad faith on the part of the defendant* *' (App. 85). 

"The Court: On the other hand, I distinguished 
between good faith in a moral sense and good faith in a 
legal sense, and I will explain what 1 mean by that for 
the record: 

My feeling is that the defendants Merrill did not sit 
down and deliberately scheme to deprive all these 
individuals of the value of their goods and merchandise, 
but Frey was unreliable, and 1 felt possibly here, he 
being placed in a position of extremis by his difficulties 
with the general contractor, he did lull them into a sense 
of false security, and, as far as he was concerned, im¬ 
portuned them to go on with the work, and the remain¬ 
ing work for him, and that they would be paid. That 
is what I meant by a lack of legal good faith, which I 
think comes within the purview and the structure of 
the statute.*' (App. 89.) 

"The Court: That did not enter into the picture at 
all. As a matter of fact, I have here in my notes of the 
case this notation: 'Merrills guilty of bad faith.' 

Xow, Mr. Frey was unreliable, and he paid him on 
December SI, 1939, and did not hold back ten percent, 
and the property was 90 percent complete on that day. 
That is my notation in the notes I took at the time of 
this trial. 

Vou asked me in chambers, and I now reiterate what 
I said, if 1 thought Merrill acted in bad faith. That is 
my recollection. You may not view it in the light of 
that terminology, but in view of the discussion I assume 
vou did, and I indicate to vou now that I do not think 
Merrill was acting in bad faith to the extent of delib¬ 
erately depriving these men of reimbursement of what 
they were entitled to: but you and I entered into the 
history of it, and you calld my attention to one of the 
cases 1 under the old statvte which came up and was 
decided by the Court in 1901. The name of that case 
escapes me now. 

Mr. Partridge: It escapes me, too. 

The Court: And vet obviouslv, under the circum- 
stances, I couldn’t come to any other conclusion under 


1 Riggs Fire Ins. Co. vs. Shcdcl, 16 Apps. D. C. 150. 
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the evidence before me that Mr. Merrill knew lie had 
induced several of these individuals to go on and con¬ 
tinue the work and everything would be as merry as a 
cow’s bell. I have reiterated to you that he said at that 
time he thought everything was coming out all right, 
and the effect was to lull these people into a sense of 
false security, when he knew he was not keeping 10 per¬ 
cent back, as he was obliged to do under the contract 
between the general contractor and owner, and on the 
.'list of December, 1039, he paid a man, whom he had 
a very strong suspicion of with respect of his unrelia¬ 
bility, $2200. That is from my notes." (App. 90, 91.) 

"The Court: The American Heating engineer; they 
had a total contract of about $1105; some extras after¬ 
ward totalling, well, there was a heater $80, and some 
odds and ends making a total of $1270, being made up 
of odds and ends, and the heater already mentioned. 
They received a payment of $500 in November, 1939, 
and, not being paid in the usual custom of business, 
they refused to install fixtures. Merrill was called 
and was told why. He then gave this corporation 
assurance that there was plenty of money, and they 
asked him for a letter asking that he back up his as¬ 
surance with his signature, which he did not sign, and 
on that assurance they went ahead and before Christ¬ 
mas 95 percent of the work was done. 

Mr. Partridge: There are two answers to that, if 
the Court please. 

The Court: There is no answer to that. 

Mr. Partridge: Well, the principal answer to that 
is that Merrill really expected that all the work would 
be completed and that all of these contractors would be 
paid on completion of the job. 

The Court: I wasn’t addressing myself, Mr. Part¬ 
ridge, to what Mr. Merrill expected in his mind. I 
have to determine the effect of that assurance, and the 
effect of that act, it was positive by him, and the effect 
of that act which was positive by him in all respects 
to this situation on others in a like situation.’’ (App. 
92, 93.) 

‘‘The Court: The inference that I drew was that he 
knew it in December of 1939, previous to his payment 
of December 21, 1939, of $2200. 
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Mr. Partridge: lie knew that some of the sub-con¬ 
tractors— 

The Court (Interposing;): He knew that Frey was 
no good; that was the general impression I got; he 
knew th^t Frey was no good and that a number of 
sub-contractors hadn’t been paid, and that with respect 
to several of them he assured them personally he would 
take care of them if they went forward, and they went 
forward and weren’t taken care of by him, and that 
is what I term legal bad faith on his part. 

Mr. Partridge: We are talking about testimony now, 
if the Court please. 

The Court: I am talking about testimony, too, and 
also got the inferences, for the purpose of the record, 
1 drew from it the truth of it. 

Mr. Partridge: Does your Honor recall him testify¬ 
ing that he was shocked to find that so many and so 
much were unpaid in April? 

The Court: Mr. Partridge, he may have said that 
and he may not, but I did not consider it-material in 
niv consideration of this matter whether he was shock¬ 
ed, chagrined, or upset mentally or physically; the 
fact is that they were not paid, and the fact is that he 
lulled some of those men into a false position of secur¬ 
ity asking them to go forward and then not paying 
them.” 

There are numerous incorrect statements in the brief 
of appellants which are apparent when the court remem¬ 
bers appellants are basing their arguments on socalled 
facts and evidence which both the lower court and this 
court refused to put in the record. 

Statutes Involved. 

* 

Prior to the Code of 1901 the Mechanic’s Lien Law of 
the District was the act of July 2,1884 (23 Stat. 64), Comp. 
Stat. I). C., Page 366, Chapter 45, Sections 1 to 11, inc. 

This act with some slight changes, not material, and 
some new sections, was by the act of March 3, 1901, 31 
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Stat. 1384, Chapter 854, carried into the Code of 1901 un¬ 
der Sections 1237 to 1258, inc., Code of 1929, 25; 351 to 372, 
ine., Code of 1940 38; 101 to 122 inc. 

In the Code of 1901 the order is a little different from 
the Compiled Statutes 366 as follows: 

Section 1 became Mechanics Lien Sect. 1237 and Sub¬ 
contractor 1239 (1929, 25; 351 & 353, 1940, 38; 101 
and 103). 

Section 2 became Notice Sect. 1238 (1929, 25; 352,1940, 
38; 102). 

Sections 3 & 4 became 1245 Priority Of Lien (1929, 25; 
359, 1940, 3S; 109). 

Sections 5 & 8 became How Lien Enforced Sect. 1246 
and Judgment For Deficiency Sect. 1258 (1929, 25; 
359 and 372, 1940, 38; 110 and 122). 

Section 6 became Several Buildings Sect. 1250 (1929, 
25; 364,1940, 38; 114). 

Section 7 became When Suit to be Commenced Sect. 
1251 (1929, 25; 365, 1940, 38; 115). 

Section 9 became Extent of Ground Sect. 1252 (1929, 
25; 366,1940, 38; 116). 

Section 10 became Entry of Satisfaction Sect. 1253 
(1929, 25, 367, 1940, 38; 117). 

Section 11 became Undertaking to Discharge Liens 
Sect. 1255 and Decree Against Sureties Sect. 1256 
(1929, 25; 369 and 370, 194, 38; 119 and 120). 

The remaining sections of the present Mechanic’s Lien 
were added to the act of July 2, 1884, and the ones that 
are material to this appeal are set out in full in the ap¬ 
pellant’s brief pages 8, 9, 10 and 11, being Section 1240 
Conditions (1929, 25; 354, 1940, 38; 104.) Section 1241 
Notice to Owner (1925, 25; 355, 1940, 38; 105.) Section 
1242 Owner’s Duty (1929, 25; 356, 1940, 38; 106.) Section 
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1243 Subcontractor Entitled to Know Terms of Contract 
(1929, 25; 357, 1940, 38; 107.) 

Section 1244 Advanced Payment (1929, 25; 358, 1940, 
38; 108). 

Section 1257 Xo Action by Subcontractor Against 
Owner (1929, 25; 371, 1940, 38; 121). 

Summary of Argument. 

The appellants, owners, and Frey, Inc., contractor, with 
knowledge that the appellees, sul>contractors, were not 
being paid, deviated from the terms of the contract and 
appellants made advance payments to the contractor con¬ 
trary to the terms of the contract and in violation of the 
contract and statute. 

Appellants made such wrongful advance payments when 
there was no necessity to do so, and before and after such 
payments so assured the appellees that they would be paid 
and that there was plenty of money to pay everyone, that 
appellees were thereby so lulled into security that they 
resumed work and supplied material. 

ARGUMENT. 

Where a building contract does not specifically provide 
for installment payment as work progresses and owner 
knowing subcontractors are not being paid and assuring 
them they will be paid, deviates from the contract and. 
makes advanced payments in excess of customary advance 
payments in the community the building is chargeable with 
mechanic liens of such subcontractors. 

The appellees contended that the contract (App. 8) did 
not permit any payment to the general contractor until 
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thirty days after completion. The contract is on a printed 
form to which there could have been attached a schedule of 
payments if the same had been agreed upon but none were 
agreed upon. 

Should the court construe the contract to permit install¬ 
ment payments as the work progressed they would have to 
be reasonable and with due regard to the protection of both 
the owners and subcontractors. What is reasonable and a 
proper protection to the owners and subcontractors is that 
which is customary in this district. This was established 
by Mr. Meyer (App. 79) and the advance payments were far 
in excess of the schedule outlined bv Mr. Meyer who was ac- 
cepted as an expert. 

If appellant’s contention is correct that under this con¬ 
tract the architect alone can determine when to issue cer¬ 
tificates for payments then the architect could have issued 
one certificate in July 1939 for the full contract price, less 
10% and the subcontractors would not have had a “look 
in”. 

We agree with Judge McGuire that Riggs Ins. Co. vs. 
Shedd, 16 App. 1). C. 150 is controlling in this case and that 
under that decision the decree should be affirmed. 

In that case the contract provided for installment pay¬ 
ments as the work progressed and the final payment was 
not to be made until after the completion of the work and a 
release. The Insurance Company, the owner, knew the sub¬ 
contractors were not being paid and as the court said in 
good faith paid the last payment to the contractor and his 
sureties on their promise to pay the subcontractors, which 
they failed to do, and the court held the subcontractors were 
entitled to a lien and the court stated: 

“But if the subcontractor, in the enforcement of his 
statutory right, is bound by the terms of the contract 
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between the owner and the builder, it is a necessary and 
logical deduction that he is equally entitled to the bene- 
tits of the contract so far as it inures to his advantage. 
Here was a contract in which his rights were properly 
and sufficiently protected by the provision that the 
contractor should not be entitled to any payment of 
money unless upon the production of receipts or releases 
from the subcontractors. It is probable that, with ref¬ 
erence at least to the last instalment payable, such would 
be the necessary implication of the law in the absence 
of express contract to that effect; for without such im¬ 
plication the provision for the allowance of three 
months after the completion of the work for the filing 
of notices of lien would necessarily be ineffective. The 
subcontractors, therefore, were entitled to suppose in 
this case that no final payment would be made by the 
owner to the builder until the latter had fully settled 
with them, or until they had due notice and opportunity 
to protect themselves under the law. And this assur¬ 
ance they had, not only from the express terms of the 
contract but likewise by repeated declarations of the 
secretary of the Insurance Company, who was undoubt¬ 
edly its agent for the purpose, on repeated occasions 
immediately before the payment of the money; for he 
several times told the subcontractors, or some of them, 
who seem to have anticipated some trouble or collusive 
arrangement by which it would be sought to defraud 
them of the money which was justly due to them, that 
the last instalment would not be paid to the contractor 
until he had settled with all the subcontractors and pro¬ 
cured their receipts or releases. And yet, notwithstand¬ 
ing all this, and in total disregard of the express pro¬ 
visions of the contract, by a collusive and fraudulent ar¬ 
rangement, not intended as such by the Insurance Com¬ 
pany, but made such by the builder and his sureties, to 
whom the money was paid, it was sought to defraud the 
subcontractors by a premature and clandestine pay¬ 
ment, without notice to them, and with the intention 
uwloubtedly on the part of those who received the 
money to evade satisfaction of their just claims. 

It is idle to argue that the owner and the builder had 
the right to modify their contract, to waive its terms, 
and to dispense with its prerequisites for the payment 
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of money. Under the circumstances of this case they 
had no such right, so far as to affect the rights of the 
subcontractors. The policy of the law forbids any ac¬ 
tion on their part that would nullify the provisions of 
the law. It must be conceded that the mechanics’ lien 
law is a restriction upon the freedom of contract; but it 
must be sustained, as other legislation of a similar char¬ 
acter is sustained, upon the broad ground of public pol¬ 
icy . It is true that it makes the owner of property li¬ 
able to persons with whom he has not contracted; but in 
so doing it does him no wrong. Its practical effect is 
only to substitute the subcontractor pro tanto as his 
creditor in the place of the contractor. If he has duly 
and reasonably guarded' his own interests he is never 
called upon to pay more than lie has covenanted to pay 
in Ms original contract. He enters upon his contract 
with the common knowledge that it is impossible for 
the person with whom he contracts to perform the con¬ 
tract by himself alone, and that such person must call 
in others to his assistance as laborers and subcontrac¬ 
tors. It is, therefore, no undue interference with the 
freedom of contract to require that the rights of those 
so called in to aid the contractor should be protected. 
Consequently, when in pursuance of the policy of the 
law, and in accordance with its requirements, provision 
is made for the protection of the rights of subcontrac¬ 
tors, and the subcontractors have entered upon the 
performance of such.portion of the work as is assigned 
to them upon the faith of the contract, it is no longer 
competent for the original parties, the owner and the 
builder, by an arrangement between themselves even 
in good faith, to waive the terms of their contract or to 
modify them to such manner as to affect the rights of 
the subcontractors, at all events without due notice to 
these last, and ample opportunity to them to protect 
their interests. The contract, while it remains the con¬ 
tract only of the original parties to it, has become the 
basis of a right in the subcontractors independent of 
both of them. 

This conclusion appears to us to be self evident; and 
it appears to us that any other conclusion would nullify 
and overthrow the law. 
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Of the good faith of the Insurance Company by its 
president and secretary there would seem to be no 
ground whatever for question.” 

This decision was under the act of July 2,1884, Compiled 
Statute D. C. 366 which did not contain a section against 
advance payments like the present code section 1244, (1929, 
25; 358, 1940, 38; 108). When congress reinacted the me¬ 
chanic's lien law in 1901 it made what was the judicial law 
as established in the Ins. Co. case statutory law; in other 
words it carried the decision into the act and the decision 
is now binding upon the court as it is part of the statute. 

The rule is well established that where an act of con¬ 
gress is construed by the court and the act is then amended 
the court's construction is read into the amended act and 
is obligatory upon the court unless the amendment speci¬ 
fically overrules the court's decision. Bardwell vs. Petty, 
52 Apps. D. C. 310, 311, 286 Fed. 772; U. S. vs. Hermanos, 
209 U. S. 338:52 L. Ed. 821. 

In this present instance there is not only nothing to indi¬ 
cate any intention of congress to overrule the decision in 
the Higgs Ins. Case but on the other hand it seems very 
clear that congress accepted the decision. This is con¬ 
firmed by the statement of this court in Lambie vs. Bigelow, 
34 App. D. C. 49 where the court said: 

“If the evidence before us showed that there was no 
occasion for advance payments, and that they were 
made with knowledge on the part of the owner that 
the subcontractors were not being paid, a different 
case would be presented, hi such a case had faith might 
he presumed.” 

In the case at bar appellants knew in September that 
subcontractors were not being paid and knowing this paid 
the general contractor $6600, one-half of the contract price, 
when the house was hardly one-third completed. There 
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was no need of such payments as Merrill testified that from 
about the first of September “until some time in December 
the work progressed satisfactorily.” (App. 76). 

As this court's construction of the old act and of the new 
act is sufficient to sustain the judgment of the lower court 
it is not necessary to discuss in any detail the decisions 
of the various states cited by appellants applying their 
differing statutes to sets of facts different from the facts 
of this appeal. 

The court found as a fact that the appellants and Frey, 
Inc., “deviated” from the terms of the said contract. “De¬ 
viated and devious are from the same root and carry with 
them” sense of wrong doing i. e., a man’s ways are devious. 

The allowance of interest to the appellees was clearly 
right as it was because of the appellants’ wrong that the 
appellees were not paid. Payment was not prevented by 
the subcontractors here as in the case of Woodward vs. 
Union Trust Company, 49 Apps. D. C. 173; 262 Fed. 627 
which latter case is not applicable at all to the present 
situation. 

The appellants contend that the lower court erred in 
not entering a personal judgment in favor of the appellants 
against the Corporation, Richard W. Frey, Inc., but such 
error, if any, would not call for a reversal of the judgment 
in favor of the appellees and the matter does not effect 
their judgment; that is a matter solely between the appel¬ 
lants and Frey, Inc. The court will find by examining the 
two notices of appeal (Tr. {.1,7f ) that the Corpora¬ 
tion, Richard W. Frey, Inc., was not made a party to either 
of the appeals. 
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Conclusion. 

The evidence fully and completely sustains the findings 
of fact of the lower court that the appellants and Frey, Inc., 
deviated from the terms of the contract and the appellants 
advanced payments to the contractor and assured the 
appellees that there was sufficient money to pay them which 
is in violation of the terms and conditions of the contract 
and statute. The evidence shows that there was no neces¬ 
sity to make these advance payments and the appellants 
knew the subcontractors were not being paid. 

The court held the appellants were guilty of legal bad 
faith and entered the judgment appealed from, which judg¬ 
ment should be affirmed. 

Respectfully submitted, 
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REPLY BRIEF OF APPELLANTS. 

I. 

Appellees, in an attempt to defend an indefensible deci¬ 
sion, quote at length from the lower Court’s statements 
made at the hearing on the Motion to Correct the Record. 
This Motion was made after the Statement of Proceedings 
and Evidence had been approved by the Court. This 
statement contained a certificate to the effect that it con¬ 
tained the substance of all the proceedings and evidence 
given in the cause material to the appeal. (App. 80) Yet 
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the very statements made by the Court show that this 
certificate was false, because the Court quotes evidence 
which does not appear therein at all. For instance on p. 5 
of Appellees’ brief they quote the lower Court as talking 
about the testimony of an electrical contractor “Shinberg” 
whose testimony does not appear in the Statement of Pro¬ 
ceedings and Evidence at all. Yet the lower Court after 
talking about evidence which did not even appear in the 
Statement of Proceedings and Evidence denied Appellants’ 
Motion to Correct the Record. 

Appellees are trying to give the Court’s statements and 
arguments made upon the hearing of the Motion to Correct 
the Record the force and effect of evidence given in the 
Cause. But this evidence had been settled at the time such 
statements and arguments were made and the lower Court 
refused to disturb the statement of the evidence which it 
had approved. 


II. 

The case of Insurance Co. v. Shedd, 16 App. D. C. 150 
relied upon by Appellees as being controlling is not in 
point for several reasons: 

1. The contract in that case provided that the last 
payment should not be made until a release of liens 
was hied, and the insurance company specifically prom¬ 
ised the subcontractors that the last payment would 
not be paid the general contractor until he had settled 
with all the subcontractors and procured their receipts 
or releases. It was in violation of these promises that 
the insurance company paid Morrison & Ross, one of 
the sureties on the completion bond, the last instalment 
of $2,457.66. 16 App. p. 158. 

2. The lower Court and the Court of Appeals both 
held that this payment amounted to a “collusive and 
fraudulent arrangement”, p. 158 and 159; that al- 


though the insurance company intended no fraud, Ross 
to whom the money was paid did, and his violation of 
trust was chargeable to the insurance company; and 
that the company did not divest itself of liability for 
the last payment “by its having intrusted the money 
to an agent who did not apply it where it should have 
been applied, and retained it for claims of his own”, 

p. 160. 

3. The case was decided in 1900. The original 
bill was filed in the Supreme Court, District of Colum¬ 
bia October 27, 1896: 72 Records & Briefs, Court of 
Appeals D. C ., p. 1 of the record in App. #923. At 
that time our present mechanics’ lien statute was not 
in force, but an entirely different statute which did not 
include our advance payment section or anything like 
it: Aberts Compiled Statutes in Force in the District 
of Columbia, 1894 edition, pp. 366 to and including 369. 
There was no section giving the subcontractor the 
right to demand a copy of the contract and a statement 
of the amount due the general contractor. The lan¬ 
guage in the Shedd case to the effect that when the 
subcontractors have started their work “it is no longer 
competent for the original parties, the owner and the 
builder, by an arrangement between themselves, even 
in good faith to waive the terms of their contract or to 
modify them * * *” probably prompted Congress to 
enact the advance payment section and the section 
giving the subcontractors the right to see a copy of 
the contract and a statement of the amount due the 
general contractor. 

4. If our mechanics’ lien statutes had been the same 
at the time the cause of action arose which resulted 
in the Shedd decision the above mentioned language 
would have been overruled by the Lambie v. Bigeloiv 
decision in 34 App. D. C. 49 decided nine years later. 
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In Lambic’s brief, 173 Records & Briefs, Ct. of Appeals 
D. C. App. if 1993, lie cited the Shedd case, quoted a 
whole page of language therefrom and emphasized 
some of the language with double emphasis on the 
words “even in good faith” employed by the Court of 
Appeals in saying that the contract could not be 
modified “even in good faith”. The Court of Appeals 
overruled Lambic’s arguments. 

Respectfully submitted, 

Daniel Partridge, III, 

American Security Bldg., 
Washington, D. C., 

Attorn ( 7/ for Appellants. 



